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Submission 001 — Professor Robert Ayson, Victoria University of
Wellington

Responses to questions in the consultation document

Chapter 2: How we propose to calibrate the IGD

Do you have any feedback on the proposed purpose of the IGD or our expectations as to how

it should operate?

Question
1

| have some concerns about the proposed purpose of the IGD in relation to other @ggtnients set
out in the consultation document. Page 7 of the consultation document (CD hereaftér) indicates
that the recommendations are designed “to minimise the possibility of similagfdilures occurring
in the future and to ensure that, if they do occur, they are investigated afid fesolved in a timely
and appropriate manner.” But how generalisable are these failures béyehd*Operation Burnham?
How much are they generalisable to the broad range of “operationahattivities” broadly defined
later in the CD?

The failures could be generalisable if it is assumed that theke are generic gfforteémings within
the NZDF which will manifest themselves regardless of the’operation embaeked on by New
Zealand forces and the context and conditions in whi€h\thi€ operatien accurs. | have not seen an
argument in the CD as to why one would expect tHis te be the case¢instead there is an argument
to be considered that these failures resulted frém\the interactfon between the strengths and
weaknesses of how the NZDF conducts itself'@n'tie onediahdfand the particular challenges and
demands of the operational environmént,inWhich Qp. Burnham occurred on the other. This
seems a more compelling explanation t@/me. It requifes more thinking about the circumstances
in which similar failures might onesday recur rather tham a blanket approach.

Chapter 3: Scope of oversight

Question 2

Do you agree with the proposals on the scope of the IGD’s oversight? Why/why not?

In line with myAgesponse to Question 1, | believe the scope of the oversight is too broad. If the
intent is tosprexent “similag failures from occurring” (see above), then | am not sure why it
makes sehgeto dismiss thesdea of “limiting the IGD’s own motion functions to operations
similar<to Operation'Burnham.” (CD, p. 13).

The CD defines these similar operations in the following way: “an operation that takes places
as part of an éxtended overseas military deployment, in a complex situation of armed conflict
with the potential to impact on a broad array of international and national political and foreign
policy interests.” (p. 13).While the CD describes this as a “relatively narrow definition,” it is still
too broad. The operational environment in the case of Operation Burnham involved additional
factors relating to the conditions and challenges of intrastate conflict which western forces
have largely left behind since their withdrawals from Afghanistan and Iraq. The close media
attention and political and public disappointment in the NZDF’s accounting for the effects of
Operation Burnham related to the especially and understandably sensitive issue of civilian
casualties (which operations involving the use of lethal force in complex intrastate conflicts
often risk). This operation also reflected the heightened role of Special Forces in external
interventions in complex internal conflicts, a feature of the long war period that began for
western forces in late 2001 but has since concluded.

The CD says the IGD recommendations focus on “matters that have the most potential to
undermine public confidence in the NZDF and carry reputational risks for New Zealand” (p. 13).
The findings about NZDF information and communication practices regarding civilian casualties




in relation to Operation Burnham clearly meet these criteria. In other words, Operation
Burnham was one of those matters with “the most potential”. But it does not necessarily
follow that many current and future NZDF operations will generate challenges that meet these
criteria.

For example, we could ask in what ways could public confidence and NZ’s reputation be
affected in a similar way by the recent NZDF deployment to maritime East Asia? Even following
an investigation, would there be a problem affecting Cabinet and public confidence in the
legality and propriety of the NZDF’s actions? Similarly, if NZDF units were to get involved in the
near future in interstate maritime armed conflict in Southeast or Northeast Asian waters
(where much more attention is now focused) there would be different risks and problems,
(including loss of life of service people and of ships and aircraft and the potential fog serious
escalation). But that does not mean these problems will necessarily be similar t@ the, ones that
have arisen in regard to Operation Burnham.

Instead of taking a selective approach the CD moves in the opposite ditectien, suggesting a
very broad remit for the IGD to cover: “any domestic or internationalactivity:

1. intime of war, armed conflict or any other emergency, whether actual or
imminent;

2. authorised by the New Zealand Governmeént and that'involves peace support

operations, maintenance or restoration’of law and\order or the functioning

of government institutions; or where'the Néw Zealand Government agrees

to provide assistance or coptribution;

declared by the Chief of Befence Forgepbydatice in writing;

4. including training carried,out directly.in preparation for any specific activity
in a—c above; and

5. including intelligenceloperatiomsicagried out directly in preparation for, or in
support, of any/Specific activitysina—c.”

w

| found no indication in,the @D as to whyithétypes of problems that became evident in the
NZDF’s handling of inforimation andscommunications relating to Operation Burnham would or
might apply acrosg this full range @f NZDF operations. We cannot of course rule out that
possibility in fadivid@al cases. Moreover, none of us possess crystal balls and we do not know
today what dperations the WZRFwill be asked to undertake by future governments, and the
specific pfoblems theseimay generate. But we surely can work out that there are particular
types Of,ep€rationsand environments where “similar failures” are most likely to occur. One of
theSernemVironmental dspects is covered in an early phrase in Defence Force Order 35: “armed
conflict is increasingly conducted in areas inhabited by civilians. Military operations are now
frequently gCcurring in urban environments or places in which large numbers of civilians,
including refugees and displaced persons, may congregate.”

The difficulty is that the “now” referred to in this statement reflects a period of operations
that New Zealand and most of its traditional partners have exited from. In today’s and
tomorrow’s “now”, the opportunity for New Zealand to be involved in these types of
operations is significantly lower than it was when the first deployment to Afghanistan occurred
twenty years ago and also much lower than when Operation Burnham was conducted. There is
a real chance that the IGD will be introduced to deal with problems that were more evident in

a previous — and now largely superseded - operational context for the NZDF.

Chapter 4: Functions and powers

Do you agree with the proposals on IGD investigations? Why/why not?




Question
4

Not specifically. If my concerns about the breadth of the remit are dealt with, one might expect
there would be a flow on effect in other areas.

Do you have any feedback on the IGD’s proposed assurance functions and powers?

Not specifically: see answer to Question 3.

Chapter 5: Form and structure

Do you have any feedback on how the IGD is proposed to be set up?

Question
5

If the IGD is going to investigate current and future operations which are deemed to carry similar
risks to public confidence in the NZDF and reputational risks to New Z&aland as have occurred
with regard to Operation Burnham, will its workload justify a pekm&nént entity? Is there ongoing
work for a permanent staff of five staff members? Instead, could dfixed ternd’1&D, with specific
built for purpose objectives, (designed to suit the problemsithat current nfiSsiers are more likely
to produce and thus draw on specialist knowledge relating’to the missionsin’question) be
brought together in the event that the demand seepdfed, especially likeljto arise again?

That might transpire if the NZDF became especially\active in the typ&s of international peace
support missions where the use of lethal vidlence £lasheswithspriotection of civilian priorities. Or
it might occur in the event (unlikely for thetime being)€hat New Zealand'’s traditional partners
reverse their desire to avoid complex operations in fiationsplilding situations in the face of
armed insurgencies. In both situations, oy a mixtugeofithem, the legal and ethical challenges
that Defence Force Order 35 is desighed around age significantly more likely to be faced by the
NZDF.

This more targeted appraach Would se@m Wreferable to assumptions that the public will be
reassured by an IGD with,a very widef€mi(which in my view is too broad). As currently
proposed in the CDYthe)lGD risks begoming a unit in search of a practical reason to exist, and the
enabling legislation an*attempt t@ shut the stable after the horse has already bolted.

If the goverppent’is committed,to establishing an IGD, efforts need to be made to take a much
more tajleréds-approach.

Chapter 6; Administrative procedures

Do you have any feedback on the appropriateness and/or adequacy of the administrative

procedures set out on pages 26-28?

Question
6

No.

Other comments/feedback

| appreciate the opportunity to contribute this submission.




Submission 002 — Dr Thomas Gregory, University of Auckland

Responses to questions in the consultation document

Chapter 2: How we propose to calibrate the IGD

Question 1

Do you have any feedback on the proposed purpose of the IGD or our expectations as to
how it should operate?

The Burnham Inquiry identified serious deficiencies with how the NZDF responded to
allegations of civilian harm, which comprised two core democratic principles: civiliaq control of
the military and ministerial accountability to parliament.! Given these concernsf l/Stsongly
support the creation of an independent Inspector-General of Defence (IGD),.but adjustments
need to be made to the proposal to ensure that the IGD is able to achieve'it§ dbjectives.

The purpose of the IGD is generally sound, but its focus is a little pageghial. The Burnham
Inquiry raised important concerns about how NZDF conduct ippacted democratic principles in
Aotearoa New Zealand, but it is important to remember that the®igtims were not New
Zealanders. Investigations conducted by the IGD are likely to foctis on operational activities
taking place overseas and the victims are NOT likely to be New Zealandé?s 2¥'is imperative
that the IGD is cognisant of its international obligatiodsaad that provisions are made to ensure
that the communities impacted by NZDF operatiog$S ‘aré€onsultegss hefore an investigation is
commenced, whilst the investigation is conductéd,and once thiefindings have been released.?

Therefore, §31 needs to be amended to tecagnise that.thedGP has international
responsibilities as well as domestic onesyand §32 should tecognise that the public interest
should include both the public in Aoteatea New Zealand’and the communities impacted by
NZDF operations. This is not an abstragt point, but Semething that will have significant bearing
on what is considered an ‘apprdpfiate use of the IGD’s resources’. Failure to acknowledge this
international responsibility\Wwoutld be contrary to the principles of accountability, transparency,
and justice.*

Furthermore, although,the purpose”@f.thé IGD outlined in §31 is generally sound, the
expectations outlined)in §32 are seriedsly deficient. Whilst it is important for the IGD to
engage with NZDF agencies; there‘are other stakeholders who also need to be engaged on a
regular basisk- particularlyin dgeas where the NZDF is operating. The IGD will need to maintain
a close wiorkiing relationship,with civil society groups, including non-governmental
organisations with &xpertise in civilian protection and other areas that might be pertinent to
futuréoperations.\The¥mportance of these relations has been well-established in military
[e8somfs learned doeuments from recent conflicts.® This includes international non-
governmentalerganisations, such as the Center for Civilians in Conflict, Every Casualty Counts
and Human Rights Watch.

The IGD will also need to build meaningful relationships with non-governmental organisations
working in areas where the NZDF has been deployed. Had the IGD existed when the NZDF was
operating in Afghanistan, for example, it would have needed a strong relationship with the
United Nations Assistance Mission in Afghanistan and the Afghanistan Independent Human
Rights Commission. Similar relationships will need to be built in future conflicts to ensure the
IGD is aware of allegations from the outset. This is particularly true when it comes to special
forces, which are much harder to monitor because of the secrecy that surrounds their
operations.® An additional expectation should be added to §32 stipulating that the IGD has a
responsibility to engage with international stakeholders, including civil society actors.
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Chapter 3: Scope of oversight

Question 2

Do you agree with the proposals on the scope of the IGD’s oversight? Why/why not?

The proposed scope of theNGD is generdlly acteptable, but there are some significant gaps
that will compromise_its ability to hold%he"NZDF accountable. It is imperative that the IGD has
its own motion eyetsightifunctionst® ensure its independence, as proposed in §37. Whilst it is
good that the,IGD ean take mattegs'en referral from the Minister of Defence, the Chief of
Defence Forde apd/or thelSeeretary of Defence, it is crucial that the IGD has full discretion to
undertake ips femctionssto protect its independence and build public trust. The IGD also needs
a framework so that civiksociety groups, including possible victims, can also raise concerns.
Angonling’submissi@nyportal would be the absolute minimum, but the IGD needs to recognise
the difficulties fa@eing=Civilians making complaints about civilian harm and take steps to mitigate
these problemsN\This is why connections with international non-governmental organisations
and commurity organisations where the NZDF is operating are so important.?

A lot hinges on the definition of “operational activities”. | strongly endorse the proposal in §39
to adopt ‘a broad definition of operational activities in order to give the IGD the greatest
ability and independence to determine what it does’. Maintaining this broad definition is
crucial and it would be a serious mistake to replace it with a narrower definition. The Ministry
of Defence/Manati Kaupapa Waonga is right to be concerned, as stated in §40, that a
narrower definition ‘would not future-proof the IGD at a time of rapid technological
development and security threats’ and that ‘a broader definition... would better meet public
expectations of independent oversight’.

It is unclear whether certain issues would fall within the purview of the IGD, even with this
broader definition. For example, the Ministry of Defence/Manati Kaupapa Waonga
commissioned an independent review of NZDF efforts to create a culture of dignity and
respect following allegations of sexual misconduct and bullying within the ranks.? The proposal
should clarify whether the IGD would be expected to conduct investigations into issues like
this, which might occur across operational and non-operational activities. In my opinion, some
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provision needs to be made for the IGD to investigate other matters that might arise, which
are not strictly operational.

There are some specific details that need clarification because the implications could be quite
significant. As stated in §36, the IGD will focus on activities that ‘have the most potential to
undermine public confidence in the NZDF and carry reputational risks for New Zealand’. This
immediately begs the question: who gets to decide which activities have the potential to
undermine public confidence or carry reputational risk? The composition of the advisory
panel (as outlined in §95) is significant as the advisory panel can provide guidance on what
activities need to be monitored and ensure civil society voices are recognised. It is not always
obvious which activities are likely to undermine public confidence or carry reputational risk
until the damage is done, so proactively engaging with a broad range of stakeholders is
crucial.?

Finally, | strongly disagree with the position of the Government outlined in fo@tnete 27, which
states that the Foreign Affairs, Defence and Trade Select Committee should NOT be able to
refer matters to the IGD. It is crucial that the Foreign Affairs, Defence dnd Tfade Select
Committee can refer matters to the IGD to ensure independence afig maintain democratic
accountability. This does not mean, however, that the IGD is gbligedté accept these referrals,
especially if they do not fit the criteria outlined in §32.
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Chapter 4: Functions dndpowers

Question 3

Do you agree with the proposals on IGD investigations? Why/why not?
hstrongly agree with the functions outlined in §43 — it is vital that the IGD has an investigatory
function, an assessment function, and an enquiry function. The assessment function is
particularly important as it will enable the IGD to review processes, procedures and policies
before problems arise to hopefully prevent these problems arising.! One of the first tasks for
the IGD should be to investigate whether NZDF Defence Order 35 is fit for purpose, and to
consider what other measures could be put in place to prevent civilian casualties from
occurring.2 The NZDF is already dangerously out of sync with international best practice.?

| strongly support the proposals outlined in §46 through §52. It is crucial that the IGD retains
the ‘own motion investigation function’. It is vital that the IGD is given a ‘high level of
discretion’. And it is important that the IGD’s discretion is NOT limited with statutory
conditions. | am very pleased to see that the IGD’s investigatory powers will NOT be limited to
matters of legality and propriety, as stated in §53-§56. Afterall, the Burnham Inquiry made
clear that the NZDF managed to jeopardise two fundamental democratic principles without
necessarily violating the law. It is crucial, therefore, that the IGD be given an extremely broad
scope. Expanding the scope to include recommendations for improvement will align the IGD
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with other international best practice, which has emphasised the importance of civilian
protection measures that go beyond the letter of the law.*

| am extremely concerned by the limitations outlined in §57-§59, as these could seriously
compromise the ability of the IGD to investigate the very matters that led to its creation. The
current proposal —that the IGD notify the Minister of Defence when a request has been
declined —is woefully insufficient. Any refusals should be made public, with details of the
issue/allegation that the IGD intends to investigate and reasons why the investigate cannot
proceed. This would be the bare minimum needed to protect democratic control and
ministerial accountability. It is particularly pertinent when it comes to investigating civilian
harm, as operations are likely to continue for several years and there is a significant risk of
recurrence. Unless suitable safeguards are put in place, it would be a mistake to give the Chief
of Defence Force the final decision on whether an investigation can proceed.’

| generally agree with the investigatory powers outlined the proposal, but thete as€ some
significant gaps. It is vital that the IGD be given the statutory powers outlided’in*§60, including
access to all NZDF records, databases, and information systems. Given the problems identified
in the Burnham Report, the NZDF should be compelled — as an abselute minimum - to
proactively report all information on civilian harm to the IGDf/incltding allegations that the
NZDF does not consider credible.®

In addition, the NZDF should also be compelled to proactivély report ajkinStances of NZDF
personnel discharging a weapon whilst on operations=(in daddition to allegations of civilian
harm), including on overseas firing ranges where unekploded ordiance could cause harm to
civilians.” It is not always obvious when civilians@re harmed, o @segister of incidents —
including the units involved, the weapon firediand the coogdinates where the incident
occurred — would enable the IGD to crogs ¥eference allegatighs' with known incidents.® Whilst
the NZDF might object to sharing seasitive,opferationalinfarmation, this information does not
need to be made public unless the IGB/Aeterminesgdt necéssary to do so in specific cases. As
explained elsewhere, | also have,serious concerpssabeut NZDF Defence Order 35, which does
NOT contain sufficient safeguardé tb prevent anether Operation Burnham.®

| am concerned that thereéfare,no provisjens Within the proposal for interviewing local
witnesses and outside @rganisations. ThelGD cannot rely solely on evidence provided by the
NZDF, so provisions Willineed ta bé put in place to ensure that the IGD is able to collect
information from‘other sources, N[5 will need to be resourced appropriately, including
funding set aside to pay farlocal investigators, translators, and so forth.
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Do you have any feedback on the IGD’s proposed assurance functions and powers?

| am very concerned about the proposala.872, which stipulates that the IGD will not be able
to investigate a matfémithere a Coldrt=afTnquiry has been established unless there is an
unreasonable delay, or tHe matter'hds been referred by the Minister of Defence or the Chief of
Defence ForceaThere is aisk that'Courts of Inquiry could be used to scupper or delay
investigatiens,into politicalljzs@nsitive issues. As noted in §73, this restriction departs from the
Inquiry.s WSign that theGBywould not be limited to investigating only when internal avenues
have be€n exhaustgd, | do NOT believe this restriction is warranted because there is a real
dangérthat it could compromise the effectiveness of the IGD.! This restriction must be
temoved to efisurethe IGD can fulfil its purpose and meet its objectives.

I welcome thHegprovision in §75 that the NZDF will be obliged to notify the IGD about reports of
civilian harm, but the obligation should be expanded to also include all operations where a
weapon was discharged, as it is not always apparent to military personnel when civilians are
harmed.? This is particularly important when operations involve special forces units, whose
involvement might not be widely known — either in New Zealand or the country where they
are operating.3 Such a register would enable the IGD to cross-reference allegations with known
operations and their coordinates, without necessarily having to divulge classified information.?
In Afghanistan, it was common practice for the Civilian Casualty Tracking Cell to receive such
reports, even when coalition troops did not believe that civilians had been harmed.?

| fully support the decision outlined in §78 to publish investigations online to enhance
transparency. However, provisions should also be made to translate investigations into local
languages so that the communities affected can also access these findings.? It might also be
necessary to disseminate findings through other culturally appropriate mechanisms, such as
community meetings, and adequate resourcing will be necessary.”



https://www.justsecurity.org/75605/opportunity-missed-new-zealand-defense-forces-order-on-civilian-harm-in-wartime/
https://www.justsecurity.org/75605/opportunity-missed-new-zealand-defense-forces-order-on-civilian-harm-in-wartime/
https://www.nytimes.com/2018/04/26/opinion/civilian-casualties-pentagon-military.html
https://www.nytimes.com/2018/04/26/opinion/civilian-casualties-pentagon-military.html
https://web.law.columbia.edu/sites/default/files/microsites/human-rights-institute/out_of_the_shadows.pdf
https://web.law.columbia.edu/sites/default/files/microsites/human-rights-institute/out_of_the_shadows.pdf
https://civiliansinconflict.org/wp-content/uploads/2020/02/PDF-Report-for-Website.pdf
https://civiliansinconflict.org/wp-content/uploads/2020/02/PDF-Report-for-Website.pdf
https://www.justsecurity.org/75605/opportunity-missed-new-zealand-defense-forces-order-on-civilian-harm-in-wartime/
https://www.justsecurity.org/75605/opportunity-missed-new-zealand-defense-forces-order-on-civilian-harm-in-wartime/
https://civiliansinconflict.org/wp-content/uploads/2020/02/PDF-Report-for-Website.pdf
https://civiliansinconflict.org/wp-content/uploads/2020/02/PDF-Report-for-Website.pdf

| fully support the proposals outlined in §81-88, which concern assessments and enquiries. As
noted in §84, assessments can help identify relevant standards of best practice that can be
implemented in the NZDF to prevent problems before they arise. The advisory panel will be
crucial to this process as it will be able to identify international best practice. It is important
that the advisory panel includes experts from non-governmental organisations, such as the
Center for Civilians in Conflict.

The proposal does not discuss what obligations the NZDF has when it comes implementing —
or even acknowledging — the recommendations outlined in any IGD investigation, assessment,
and enquiry. This is a worrying oversight and needs to be addressed.
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Chapter 5: Form and structuré

Question 5

Do you have any feedback on how the IGD is proposed to be set up?

| fullyswpport the psoposal to establish the IGD as an independent statutory officer associated
with/aministerial portfolio, as stated in §91. | also support the proposal to establish an annual
Workbrogramsmne and produce an annual report, as outlined in §93. However, it is unclear from
thé proposdl what consultation the IGD would be expected to undertake when developing this
annual work'pfogramme. It is imperative that the IGD be required to undertake broad
consultation with stakeholders, including civil society groups and communities in the areas
where the NZDF is operating.

The composition of the advisory panel is particularly important in this regard. The proposal
should establish clear expectations about who should be included on the panel, even if
appointees are the responsibility of the IGD (see §94). Civil society involvement is crucial,
particularly when it comes to the issue of civilian harm. Whilst international lawyers and
former military personnel might be obvious candidates, the panel needs to include other
stakeholders and provisions need to be put in place to ensure the communities impacted by
NZDF operations are consulted.?

| have serious concerns about the proposed structure as five FTE is woefully inadequate. The
IGD will need to build and maintain relationships with a variety of external stakeholders,
across a wide range of issues. It is worth noting that the Office of the Inspector-General of the
Australian Defence Force (IGADF) employed 109 people in 2020.% Although the IGADF has a
broader remit, the directorates with comparable areas of responsibility to the IGD have 20
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permanent staff members in total, plus additional reserve staff and professional service
providers. Another 15 staff were also assigned to the Brereton Inquiry.3To be effective, the
IGD will need to double the proposed FTE in §95, with specific investigative and analytical
experience (including a data specialist and an expert in international humanitarian law).

The IGD will also require additional resources to hire local investigators to assist with
investigators outside Aotearoa New Zealand, as well as translators to ensure that findings
are disseminated to the communities affected.?
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Chapter 6: Administrative procedures

Do you have any feedback on the appropriateness and/or adequacy of the administrative

procedures set out on pages 26-28?

Question
6

As previously noted, | strongly agree with the proposal to grant the IGD the discretion to
determine its investigations into gperational actiyiti&s, but strong consideration needs to be
given to the composition of thesad\isory panel to émSure appropriate guidance is given to the
IGD. The IGD should be expected to establish terms of reference before commencing an
investigation, but it is unclearfrom the\arapasal what institutional support the IGD will be
provided to establish these parametefs..The advisory panel will need to be consulted, but | am
concerned about the low proposedRIE-and significant gaps in expertise.

I have no objegtion to the IGD%sohsulting the Chief of Defence Force and Secretary of Defence
before comieneing an investigation or assessment. However, | have serious concerns with the
proposalkasitstandsbecatise'it grants the Chief of Defence Force and Secretary of Defence
unduesinfluence overihyestigations into NZDF activities and fails to provide other stakeholders,
including possiblemwictims, any influence. It would be extremely dangerous to grant the Chief of
Defehce Forcesand the Secretary of Defence the power to ‘correct any factual inaccuracies’
given that thege facts are likely to be the subject of investigation.

This is particularly alarming given that the Burnham Inquiry criticised the former Chief of
Defence Force for giving undue prominence to location errors in Hit and Run whilst ignoring
what was accurate in the book.! Consulting with the Chief of Defence Force and Secretary of
Defence could help to clarify the operations that might need investigating, but giving them the
power to correct factual inaccuracies could also be used to impede, limit, or misdirect
investigations. The procedures on consultation need to be amended to ensure all stakeholders
are consulted, and the NZDF should NOT be given the power to correct factual errors.
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Other comments/feedback

The proposals for the IGD are generally good, but | am concerned about the lack of provision for consultation
and engagement with other stakeholders beyond the NZDF, including possible victims. The IGD will need to
build and maintain relationships with international non-governmental organisations to ensure that it is has
access to civilian casualty data that is not provided by the NZDF, can conduct meaningful investigations in
allegations of civilian harm, and remains up to date with international best practice in this area. Serious
consideration will need to be given to the composition of the advisory panel, which must include experts on
civilian protection and community engagement.

| am very concerned that the proposal does not even mention the importance of engaging with non-
governmental organisations in areas where the NZDF are operating or ensuring that possible victims,are
involved in the investigation. This is a complex problem and provisions need to be made in the proposal to
ensure that the IGD has the appropriate FTE to ensure that these relationships can be devéloped and the
necessary resources to involve local investigators. The fact that there seems to be no méchahism to translate
into local languages and disseminate the findings to the communities impacted by /NZDF,operations is alarming
and could jeopardise the principles of accountability and transparency, which’aressupposed to be central to
the endeavour. Whilst the Burnham Inquiry raised concerns about civilian control/of the military and
ministerial accountability to Parliament in Aotearoa New Zealand, the opérational activities'that the IGD is
most likely to investigate will be taking place overseas and the IGD has-a responsibility'to those affected.

My core recommendation, however, is that the NZDF be required to'proactively’provide the IGD with data on
all incidents where weapons have been discharged (including.on,overseas firing ranges) as well as all reports of
civilian harm (including those it does not consider to be ¢redible). This willlenable the IGD to cross-reference
allegations of civilian harm with NZDF operations quicklyaandreasily.This isjnot an onerous task — the NZDF
should be collecting this data anyway and it is the only/Way to guarantee’that allegations of civilian harm can
be investigated quickly and effectively. This is particularly importantwhen special forces operations are being
conducted because these operations are normally/shrouded in"secrecy, which means that the people of
Aotearoa New Zealand might not realiseswhen the NZDE.is involved and even victims might know who is
responsible for causing them harm.



Submission 003 - Professor Janet McLean, University of Auckland

Responses to questions in the consultation document

Chapter 2: How we propose to calibrate the IGD

Do you have any feedback on the proposed purpose of the IGD or our expectations as to how

it should operate?

Question

1
These are appropriate and well articulated.

Chapter 3: Scope of oversight

Do you agree with the proposals on the scope of the IGD’s oversight? Why/why not?

| am unsure about the inclusion of cyber-security matters. It présumably requires particular
kinds of technical expertise in the IGD, particular forensic skills and.evidence think it may
stretch the functions and personnel of the IGD too far.

My primary concern is how the IGD’s oversight functionlisitriggered. Thésown motion function is
important and | support it but it is hard to see how it'weuld work ip-practice given the tiny
Question number of staff. In both the existing system and the new systemthe.weakest link is if someone
2 in the chain of command or an international ally blocks investigation. A key question then is
whether and how the new process is able'to manage that eventdality. Is it envisaged that issues
raised under the Defence Force Order 35«alsorbe notifieditothe IGD, and that the IGD then
works out its own criteria for further invéstigation from among these?

Presumably the IGD will, in the main, be reacting to referrals. | would prefer the Select
Committee to be included amangithose able to make referrals as a parliamentary committee
does not have the significant'powers needed to fully undertake an inquiry of this kind, and the
more avenues by which to draw matters to the attention of the IGD the better.

Chapter 4: Functions and powers

Do you agree with the proposals on IGD investigations? Why/why not?

| undefstand why,semetimes the timing of an investigation may have to be delayed because of
an/0n-going operation, danger to personnel etc, and hence the decision to give the Chief of the
Defence Force therpower to stop or delay an investigation that might prejudice an ongoing

deployment. Itis really important for that decision to be notified to the minister.

Question
3 In addition to notification to the Minister, it may help to spell out more fully in legislation the

countervailing matters which need to be weighed by the Chief of Defence as against risk to the
operation and to personnel eg the risk that evidence will disappear or be destroyed, risk to NZ’s
reputation, harm to civilians. The Minister should also be notified of those reasons.

Presumably the IGD can resume an investigation after the danger to the operation has passed —
and there needs to be a mechanism to signal that.




Do you have any feedback on the IGD’s proposed assurance functions and powers?

SUULLN These seem sensible. There is a question of whether the protection against self-incrimination
4 would extend to protect the person from evidence gleaned as a consequence of their
disclosures.

Chapter 5: Form and structure

Do you have any feedback on how the IGD is proposed to be set up?

Question
5 This is a very small group and expectations about what it will have the capacity to undertake

need to be realistic.

Chapter 6: Administrative procedures

Do you have any feedback on the appropriateness and/or adequacy of the administrative

Question procedures set out on pages 26-28?

6

[Insert response here]

Other comments/feedback

My expertise is in public law but | do not have any detailed-knowledge about either military
operations, the international laws of war.and fesponsibility,7or military law.



Submission 004 — Associate Professor John Ip

Responses to questions in the consultation document

Chapter 2: How we propose to calibrate the IGD

Do you have any feedback on the proposed purpose of the IGD or our expectations as to how

it should operate?

Regarding the question posed at para 33: | think that it would be useful to set out the
Question expectations for the office in terms of broad principles in the legislation. If the IGD;is,to,be given
1 a broad remit and broad discretion to decide whether to take action (and there are{sound
reasons for both), it is possible that, depending on resourcing and the amounpt'ef'potential
activity that might be investigated, choices have to be made. So if the main,plrpose of setting
up the IGD is to enhance civilian oversight of the military and assisting the,Minister, then it
makes sense to say this explicitly as a general guide to the IGD.

Chapter 3: Scope of oversight

Do you agree with the proposals on the scope of the IGD’s oversight? Why/why not?

Question
2 Yes. It might be useful to clarify or illustrate whatkinds of NZDE aetivity might fall into the other

category referred to in para 37(b) as | was not ¢lear on thiss

Chapter 4: Functions and powers

Do you agree with the proposais on IGD investigations? Why/why not?

| have three comments oh this part:

- Para 58 regarding IGD investigations in respect of ongoing in-theatre operations: the
Chief of the DefencesFofce'can decline the IG’s request to investigate when they do not
consider that the investigation can be conducted safely, securely and in a way that does
not impede military operations. The Minister is notified of this, and the "The Chief of
Defence Foree would be expected to inform the IGD in the event the situation changes
and an investigation becomes possible, or when operations have ceased." It might be
useful to specify in more detail how this expectation to inform would work — perhaps
the déclining would lapse after a certain amount of time, or there might be a periodic
obligation to report on whether circumstances might have changed.

Question - P19: "The NZDF cannot subject an NZDF person to any penalty or discriminatory

3 treatment of any kind in relation to his or her employment or service because of

assisting the 1IGD, when it was undertaken in good faith." | would think that the need to
protect individuals who assist the IGD from retaliation is important, particularly in the
context of tight-knit organisations (like military units, police, intelligence establishment
etc). | therefore wonder about the wisdom of the inclusion of the “undertaken in good
faith” proviso. It will matter a great deal who gets to decide whether the assistance was
undertaken in good faith — presumably it ought to be the IGD.

- P20: "Any self-incriminating statement made or information provided would not be
admissible as evidence against the person in any court, tribunal, inquiry or other
proceeding" This covers use of the statement or information provided (use immunity in
American criminal procedure parlance). Is it intended that any evidence derived from
the statement or information be admissible (derivative use immunity)?




Do you have any feedback on the IGD’s proposed assurance functions and powers?

Question | wonder whether there might be a better term that might be used for “enquiries” (para 88) to
a capture what seems to amount to capacity building. The generic meaning of enquiry might easily
be mistaken for investigation, or also inquiries in the sense of public and government inquiries
under the Inquiries Act 2013.

Chapter 5: Form and structure

Do you have any feedback on how the IGD is proposed to be set up?

Appointment (paras 90-97): | think the mirroring of the appointment provisions for IGIS under s
Question 157 of the Intelligence and Security Act 2017 makes sense. It is, in my view, ‘essential that the
5 IGD be and be seen to be institutionally separate and independent ofsthe Ministry of Defence.
Independence and perception of it matters if the IGD is to be able tofulfil its stated function of
enhancing civilian oversight of the military. Any arrangement suggestive of possible regulatory
capture ought to be avoided.

Chapter 6: Administrative procedures

Do you have any feedback on the appropriateness and/or adequacy of the administrative

Question procedures set out on pages 26-28?

6
[Insert response here]

Other comments/feedback

[Insert response here]



Submission 005 — Nicky Hager

Submission on the Proposals for establishing an Independent Inspector-General of Defence in
New Zealander

10 December 2021

1. Operation Burnham

1.1 First, before getting down to the substance of the proposals, I ask that you de-not adopt
the NZDF’s benign summary of what the Operation Burnham Inquiry found [ 14 | £It found
that an NZSAS trooper assaulted a prisoner; that a prisoner was tortured and ywhen news of
the torture reached NZDF, it did nothing; that NZSAS officers directed firesfrom a US
helicopter onto civilian houses where woman and children were huddling and running (only
avoiding a finding of a breach of international humanitarian law because they had not been
fully briefed on the location by the helicopter crew); that a numberof apparently unarmed
men on a hillside far from the Area of Operations were Killed under instruetions from the
NZSAS officers; that former NZSAS officers misled not anly, Ministers-but-the Inquiry itself;
and much more. This is why the Inquiry commissioners Cancluded (€hapter 12/53] that the
need for an IGD was “indisputable”.

1.2 This means the statement at [ 15] that the “primary problems found by the Inquiry” were
the quality, accuracy and fullness of information-provided tosMinisters is incorrect. Just as
important were issues of legality and propriety. This peeds to be corrected to give an accurate
account of why an IGD is needed and.thé_scope of.issues it is required for. Minimising what
the wrongdoing was during Operation Burnham-£isks leading to a minimising of the IGD’s
role and powers.

2. Proposed purpose of IGD

2.1 The consultation@déctiment §ays\[8] “The IGD is intended to assist the Minister of
Defence to exercige.démocratic oversight of the NZDF.” This is not what the Operation
Burnham Inquifyreport recommended and it is inconsistent with the closest precedent, the
IGIS. Limiting the purpose of the IGD in this way would immediately limit its independence
and effectiveness.

2.2 The purpose should return to what the Inquiry stated: “The purpose of this office would
be to facilitate independent oversight of NZDF and enhance its democratic accountability.”
This does not limit the purpose to assisting the Minister of Defence. Democratic
accountability is much more than assisting ministerial accountability to Parliament.

2.3 The consultation paper section [32], which says the IGD should be “require[d]” to
“ensure” its actions “directly support the Minister of Defence to exercise democratic
oversight”, should be removed. These words imply that if the Minister does not want an
investigation, the IGD should not prioritise conducting it.

2.4 Also, the Operation Burnham Inquiry recommendation says the IGD investigations would
be “to ascertain whether [activities of NZDF] were conducted lawfully and with propriety.” I
am concerned that this is replaced by assisting the Minister. Lawfulness and propriety should



be defining parts of the IGD’s purposes and the consultation paper’s argument at [53] does
not change that. These do not have to be the only parts of the purposes but it is essential that
they are part of the purposes/functions.

2.5 The consultation paper does not take up the Inquiry’s suggestion that the FA&D Select
Committee should also be able refer matters to the IGD. | strongly disagree with excluding
the select committee. This seems to be part of the construct that democratic accountability
will be served by the Minister reporting to Parliament. There is a solid precedent in the IGIS
legislation for the select committee being allowed to request IGD inquiries (eg s.156 ISA and
s.171 (4) ISA) and both of these sections of the ISA should be adopted for the IGD. This
includes MPs separate from a select committee. The IGD would not have to follow'up every
complaint/referral but at least he or she would hear about them. Surely the point‘is te make as
robust a system as possible.

2.6 1 will give an example of why limiting referrals to the Minister of.Befence and defence
officials is unsound. The example is Operation Burnham itself.

2011 TVNZ received a tip off about civilian casualties. The MiniSter of Deferice was assured
by defence officials that the allegation was unfounded and,aecepted that there was no need
for an inquiry.

2014 A whistle blower came to me about the civilian‘casualtiessHeshad earlier raised
concerns with his bosses and was ignored. Theyminister was apparently not even told about
the whistle blower.

2017 After years of work, a book on the etyilian casualties was published. CDF denied
everything and told the Minister of Befence there“was no need for an inquiry. The minister
accepted this.

2.7 In other words your proposed’systemywhere accountability relies on the Minister, did not
work. Ministers, who donot have theirown investigative resources, tend to be reliant on
officials. This was the-preblem with the ministers who believed the allegations of civilian
casualties were unfeunded. Contrary to the consultation paper, eg [24], the Minister of
Defence can beasingle point of failure. A cynic would say that a system of accountability
limited to the-minister wodld be a the system of choice for senior defence officials, because
of the uncontestable influence they have. A better system has more legs to the accountability,
includingsthe public, media, MPs, select committee and, as in the next paragraph, whistle
blowers:

2.8 The Operation Burnham example raises another important issue concerning the IGD. The
most hopeful option for a IGD to learn about the Operation Burnham civilian casualty
allegations would have been from present and former NZDF staff. But there is no provision
for this in your model. I urge that you include in the plans an amendment to the Protected
Disclosures Act that gives the IGD the same status as the IGIS, where staff can come and
make protected disclosures. This means an equivalent of s.171 of the ISA.

2.9 Nothing in the setup and legislation for the IGD should stop anyone proposing a subject
for an IGD inquiry. The IGD can then make his or her decision whether to initiate an own-
motion review.



2.10 1 find the proposals in [31] and [32] very troubling for the reasons above.

3. Proposed scope of IGD

3.1 Paragraphs [34] and [37] appear to be an effort to restrict the scope of the IGD’s own
motion functions. [34] says “The Inquiry envisioned that the IGD should have own motion
functions in respect of particular operational activities.” [41] then gives an extremely narrow
definition of what operational activities means. | am at a loss to understand why you would
want that, unless it is deliberately to minimise the oversight and review that NZDF will
receive.

3.2 Please note that this is not what the Inquiry commissioners had in mind. For‘instance,
Chapter 12, para 48, of the Inquiry report envisages the IGD investigating “issues going to
the prevailing culture within NZDF” and “systemic failure to respond to sexual abuse
allegations appropriately”-- with no suggestion that these would only be,possible if the
Minister of Defence or defence officials requested them.

3.3 I strongly oppose the idea that all other matters apart from the narrow.,[41) scope can be
addressed only on referral by the Minister of Defence and MoD\and NZDF heads.

3.4 IGD should be given the widest possible scope ard ke trusted to’sét priorities.

3.5 [36] says IGD’s focus should be on mattersthat have the most potential to affect public
confidence in the NZDF and carry reputationahrisks for New,Zealand. Measuring worth by
public confidence in NZDF and reputational risks is the stuff of Public Relations, not
oversight and watchdog roles. Legality @nd propriety'(as with the IGIS) are much sounder
standards.

4. Functions of IGD

4.1 The next unsound preposal in the eonsultation document is that [44] the IGD should not
have powers to investigate’ complaimts made by NZDF personnel. This is very concerning.
NZDF staff are far-more likely torbe'in a position to raise important issues of legality and
propriety than asminiSter. The staff are literally and figuratively on the front line. It is
essential that= like 1GIS which is the primary model from the IGD — the IGD can receive
complaints\from all NZDF staff, military and civilian.

4.2, [45)-presents excuses for why the IGD functions should be limited. Essentially they
come'down to an unwillingness by senior defence personnel to have the IGD contradict their
authority. [45] says the IGD might “supplant existing NZDF administrative complaints
avenues... and military justice processes.” These arguments miss the point that the Operation
Burnham Inquiry recommended an “independent and external” IGD (Chapter 12 para 45).
The existing NZDF complaints processes and military justice processes are not independent
and not external.

4.3 It is surprising that the consultation paper makes proposals that directly contradict the
precise attributes of a IGD that the commissioners thought were most important.

4.4 The section of the consultation document concerning function again argues for limiting
the scope of the IGD’s powers (eg [48]-[52]. It states [49] “We consider that a high level of



discretion would support the IGD’s credibility”” but then at [51] says “It is important to
balance broad discretion” followed by a series of excuses for not having broad discretion! All
these efforts to minimise the IGD’s role should be removed from the proposals.

4.5 Re [53]: legality and propriety, like the IGIS for intelligence agencies, should be defining
parts of the IGD functions.

4.6 [54] and [55] appear to be an effort to steer the IGD into “a system improvement
approach” rather than making adverse findings. The structure of the IGD should not restrict
how the IGD chooses to respond to issues. As the Operation Burnham Inquiry commissioners
wrote, the IGD should have the power to make findings of fact “or fault”, and the pewer to
make recommendations.

4.7 [57]-[59] give the CDF discretion over whether the IGD can investigate Current
operations. This is dangerous and unnecessary. All that is required is te<sequire that the IGD
“consult with” CDF on operations that are underway. The IGD wjll'be‘able to make sound but
still independent decisions.

4.8 [60] covers investigative powers. It is important to add-that,, like 1GIS, the IGD staff
should be empowered to access NZDF records, databases,and information systems directly
and search for themselves. There should be not requirement to requestiinformation from
NZDF staff.

4.9 [66], creating an offence of two years inmiprisohment forpublishing 1GD decisions and
reports, should be removed. This is heavy handed and.ungecessary. This section has been
lifted from the IGIS legislation, but intelligence agencies are much more secret than the
NZDF. NZDF already has a problem; identified by.the Operation Burnham Inquiry, of
systematic over-classification. The guiry was.told by NZDF that virtually all Operation
Burnham documents had to remain secret fromsthe public. When the Inquiry had them
independently reviewed, most were able te be declassified and posted on the Inquiry website.
The IGD legislation should not formalise tnnecessary secrecy. If there is genuinely sensitive
material, the IGD can-make orders aecordingly. There is no need for blanket threats of
imprisonment, just-asithere is no equivalent offence for most other parts of the public sector.
Finally, IGD legislation is nat the apppropriate place for anti-whistleblower legislation of this
kind.

4.10Inthetable on p.197 section “IGD’s access to NZDF records”, the first proposal seeks to
limit the-IGD’s automatic access to information. This proposal should be rejected. The IGD
should have the same open access as the IGIS. It is unrealistic to imagine that the IGD would
seek information that wasn’t necessary for his or her legitimate investigations. Therefore no
restrictions are required. This is an unnecessary and illegitimate restriction of an independent
watchdog.

4.11 Likewise [68] and [69] should be rejected. This is an intolerable restriction of the IGD’s
authority. It is essential that the IGD can view all documentation held by NZDF and that he or
she be trusted to do so professionally. The Operation Burnham Inquiry could view all NZDF
material irrespective of source and there is no justification for the IGD not having equivalent
pOWers.

5. Ancilliary investigation functions matters



5.1 [70]-[73] These are yet more unjustified restrictions on the IGD. Most concerning is [72]
“the IGD should not be able to investigate a matter where a Court of Inquiry has been
established until that process has concluded” unless there is unreasonable delay or it is
referred the Minister of Defence or CDF. Thus the proposal is that the non-independent
process has priority over the independent process, even where a IGD believed an independent
investigation was required.

5.2 As the consultation document notes [73], this “restriction” contradicts what the Operation
Burnham Inquiry commissioners recommended (Chapter 12 para 46). They said “The
Inspector-General would not be limited to investigating only where internal avenugs, had been
exhausted.... The Inspector-General would operate separately and independently*ffom any
internal oversight processes, and should be able to investigate whenever he ar,She consider it
appropriate.”

5.3 The IGD powers should not be narrower than what the commisSioners recommended. The
idea that “balance” [73] is required between what the commissionerssecommended and what
NZDF would prefer is unsound.

5.4 | read [76] with the strong memory of the NZDF fighting/at every'stage of the Operation
Burnham Inquiry to keep everything possible secret. The,IGD should not have negotiate
every word of their investigation reports with NZDF.\This is just:anether example of the
NZDF not accepting the independence of the IGD. Also, niilitary“matters are not as sensitive
as NZDF claims.

5.5 Re [77]: No permission from the Minister of Defence should be required for IGD
investigation reports being provided\o the FA&D select committee.

6. Form and Structure

6.1 Re [91], the IGD shoeuld not be, “associated with a ministerial portfolio”, especially as this
could be practice proyvide.a back.door by which NZDF could have an influence over the
activities of its watehdoqg.

6.2 Re [93(a)}; footnote 54,'the’IGD decisions on what to publish of his or her work plan
should not'be.based on‘the'OIA wording, as proposed. The OlA is weak on military
information. The IGD should be empowered to make his or her own decisions.

6.3 Very Important. Re [95] The five person staff is far too small for the role that the IGD has
been given. Five staff would set it up to fail, as indeed was the case with the understaffed
IGIS office in its early years. IGIS, with a staff of eight people, oversees agencies with about
850 staff. The consultation document proposes five IGD staff for an agency (the NZDF) with
12,600 staff, 15 times larger than the intelligence agencies. There is no good reason to [94]
“start small”. This would only make it harder for the IGD to get underway, be effective and
establish its legitimacy.

6.4 By way of comparison the NZDF established a Special Inquiry Office of 13 staff just to
interact with the single Operation Burnham Inquiry. The Australian Defence Force IG has
109 staff. A realistic and workable number for the new New Zealand IGD is 20 staff.



7. Administrative procedures

7.1 The three pages of proposals pp. 26-28, giving NZDF a role in the initiation and framing
of IGD investigations, should be entirely rejected. They are called “Administrative
procedures” but they would more accurately be called “Procedures to allow NZDF to
influence the conduct of IGD investigations into the NZDF”.

7.2 Clearly these proposals have come from NZDF itself. There is simply no legitimate
reason for the NZDF to be given these privileges. In fact, it fundamentally undermines the
concept of an “independent and external” watchdog. It must be rejected.

8. Conclusions

8.1 There is a consistent pattern to nearly all the proposals in the consultation-document: the
anxieties of NZDF officers about having an independent watchdog have,led to a succession
of proposals to limit and minimise the powers, functions and scop€ of the IGD. A process
based on having the best possible IGD would not reach the conclusions in the consultation
document.

The footprints of the NZDF can be seen in each case. | assume*NZDF (and like minded
officials in other department) were consulted on or was part.ef the development of these
proposals and got their way.

8.2 This is offensive considering that the misdeeds documented in the Operation Burnham
Inquiry were mostly actions of NZDF and its'staff. A two and.a half year inquiry, costing
many millions of dollars, urged, out of all the ,possible.fecommendations, establishment of an
independent and external IGD. But the(praposal hasheen systematically minimised in the
consultation document.

8.3 NZDF had already done the.same with.other Operation Burnham Inquiry
recommendations. New rules written for, eivilian casualty reporting by NZDF are similarly
minimised in nearly every, respect..NZBF 'was given discretion to decide what action to take
about NZSAS officerswwhe misled ministers, and an NZSAS trooper who assaulted the
prisoner, and in all-cases it decided to do nothing. The wishes of the Inquiry commissioners
are being largelyswatered doywn,or ignored.

8.4 1 wonderdf'the Ministry of Defence staff involved in IGD establishment have noticed that
at every:stage the proposals in the consultation document seek to reduce and minimise the
powersyfunctions and scope of the IGD. If adopted, the new IGD would be much less
capable than the IGIS, even though the latter works in the more constrained and secretive
area of the intelligence agencies. I wonder if you’ve noticed that whenever the consultation

report talks of “balance”, it means watering down the proposals to be more acceptable to
NZDF.

8.5 I want to be able to welcome the creation of the IGD publicly. Please empower and
resource the new office to be admirable and trustworthy: independent and external, focussed
on legality and propriety, with full and unconstrained powers and discretion. Let it be
accessible to complaints and suggestions from the public, MPs, Parliament, past and present
NZDF staff and the government (meaning not just the Minister of Defence but the Prime
Minister and other ministers). There is no downside from having the best IGD possible.



8.6 Clearly my feedback is very different to what you received from NZDF and others earlier

in the process. If you are receptive to what | have written here, | would be happy to meet and
discuss the issues further.

Nicky Hager



Submission 006 — Aimee Bryant, Manager Law Reform and Advocacy,
New Zealand Law Society

Responses to questions in the Consultation Document

Chapter 2:

How we propose to calibrate the IGD

Do you have any feedback on the proposed purpose of the IGD or our expectations as to how it

should operate?

Question
1

The purposes set out at paragraph 31 of the Consultation Document seemappropriate
for achieving the intended aim of strengthening democratic oversight ofith&MNZDF.

The overarching objectives and purpose should be set out very cleaglydn/the legislation
that establishes the IGD. This should include the following:

*  Supporting ministerial accountability to Parliamert.
*  Promoting and enabling transparency.
e  Building public trust and confidence in the NZDR,

The functional relationships and accountabilities als6 fieed to bé clearly defined in the
establishing legislation. It would also be usefubte réflect theexpettations required of
the IGD, including a requirement for the IGP4 rocesses,toe as open and transparent
as possible.

Chapter 3:

Scope of oversight

Do you agree with the proposals on the scope of the IGD’s oversight? Why/why not?

Question
2

The proposal for the JGD to cargy*elt inquiries both on its own motion and on referral
from the Minjster of Defence, the Chief of Defence, or the Secretary of Defence, is
fundamentah e defipitiontef ‘operational activities’ should be as broad as possible to
meet publicexpectations,of effective oversight.

It may dlso be apprepriate to enable other oversight bodies to refer matters to the I1GD,
following consultation with IGD and/or its agreement. Chapter 4 of the Consultation
Document stggests that the IGD should not be exercising functions in areas where
other oversight mechanisms exist (such as rights of complaint to the Ombudsman,
Human Rights Commission, Privacy Commissioner). There is a risk that rigid application
of functions could lead to a fragmented oversight framework. It is not appropriate for
affected persons to have to make complaints about the same issue to multiple oversight
bodies. An ability to refer matters would strengthen oversight, rather than fragment it.

For some bodies, such as the Ombudsman, a statutory power? to refer complaints to the
IGD would be required. This would ensure that the Ombudsman can lawfully ‘pass on’ a
complaint to the IGD (where agreed to between the Ombudsman and the IGD), rather

L For example, see section 14(4) of the Independent Police Conduct Authority Act 1988.




than relying on section 17(1)(a) of the Ombudsmen Act to refuse to investigate the
complaint, requiring the affected person to then make the complaint again to the IGD.

The Law Society also recommends consideration of the IGD’s role within the Protected
Disclosures regime. The IGD may be the ‘appropriate authority’ best placed to deal with
protected disclosures relating to NZDF, where a discloser does not wish to make the
protected disclosure internally (or has already attempted to do so). Currently, that
disclosure would likely have to be made to the Ombudsman.? However, the
Ombudsman would not have jurisdiction to investigate the use of retaliatory penalties
and punishment against ‘whistleblowers’,® and it is not clear who (externally to NZDF)
would investigative the substantive matters concerning a protected disclosure, where
that disclosure relates to operational activities. The IGD could assist in this gegard. Such
a role would be consistent with international guidance on good governagrcefip the
defence sector (see below under ‘other comments’).

Chapter 4: Functions and powers

Do you agree with the proposals on IGD investigations? Why/why not?

See above comments in respect of Question 2.

OUTLUE The Law Society agrees that statutory powers should be proyidedfor the IGD to support
its investigation functions. Those powers sheuld be linked te the intended purpose and
functions of the IGD.

It is also appropriate for the legislationto*provide the stiggested protections and
safeguards.

Do you have any feedback on the IGD’s proposed assurance functions and powers?

There should be a‘¢lear and transpdfent reporting process for the finalised reports of
the IGD, set outin the prepased legislation.

SULRILLE Corresporiding obligafidnson the NZDF ought also to be included in the establishing
legislatiormyActions baken'tn response to a recommendation, or the reasons for any
propgosal to departifrom, or not implement, any recommendation, should be reported
ahdpUblicly notified.

The IGD should/also report annually to Parliament on its activities and the outcome of
its recommendations.

Chapter 5: Form and structure

Do you have any feedback on how the IGD is proposed to be set up?

2 Section 13, Protected Disclosures Act 2000. The Protected Disclosures (Protection of Whistleblowers) Bill
does not appear to contain this requirement. 3 Section 13(8) Ombudsmen Act 1975.



The proposal to establish the IGD as an independent statutory office with an associated
ministerial portfolio seems appropriate.

There will need to be a clear and appropriate process for funding the office in order to
ensure that it has adequate resources and staff to carry out its functions.

Chapter 6: Administrative procedures

Do you have any feedback on the appropriateness and/or adequacy of the administrative

procedures set out on pages 26-28?

The IGD should be able to determine its own processes for carrying out its investigation.
The establishing legislation could provide high-level principles concerfing fair process
and include a requirement that the IGD publish its general proceddres,

Question
6

While the Consultation Document sets out a proposal for therprdcédure for own motion
investigations, it would be more consistent with the principl€ of independence for the
IDG to develop its own processes.

Other comments/feedback

The proposal appears to be a good step forward for improving oversight,of NZDF activities.

There are international standards for good governahce.in the defencé*sector, and the appointment
of an independent Inspector General or ‘Defence Ombudsnian’ is,0ne of the recognised mechanisms
for building integrity. The work of the Centre for Integritynthe Defence Sector (Norway), for
example, has developed criteria® used by.NATO within.its “Bailding Integrity Programme’ for
Southeastern Europe.

3 https://cids.no/wp-content/uploads/pdf/7215-Critera-for-Good-Governance-in-the-Defence-Sectork6.pdf
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Submission 007 — Sir Terence Arnold and Sir Geoffrey Palmer

Responses to questions in the consultation document

Chapter 2: How we propose to calibrate the IGD

Do you have any feedback on the proposed purpose of the IGD or our expectations as to how

it should operate?

Question
1

We agree with the statements of purpose in para 31 of the Consultation Documentalt is vital
that the public have confidence in NZDF. Democratic accountability is critical to deweloping and
maintaining public confidence.

Chapter 3: Scope of oversight

Do you agree with the proposals on the scope of the IGD’s oversight? Why/why not?

Question
2

We agree with the broad definition of “operational activities® that is proposed. A broad
definition serves the ultimate objective of democratic ageountability but does not impinge on
areas that are already the subject of independent oversight.

Chapter 4: Functions and powers

Do you agree with the proposals on IGD investigations? Why/why not?

Question
3

We agree with the proposals in relatf@n to IGD investigations, except in three respects. Our first
reservation relates to the spégialNorotess for ifivestigations into ongoing and in-theatre
operations. While we agreethat there areflegitimate concerns about conducting an
investigation in theatre while an operationts*0ngoing, we do not think CDF should have the
ability to refuse to,allew an investigatiefjto proceed.

There are two feason$for this. €irstyan investigation into a particular incident can be opened
and embarked{updn even thowgh the ability to conduct “in-theatre” investigations may be
limited. Fof example, tHefrewill®be contemporaneous intelligence that the IGD can begin
gathering from NZDFWand other NZ agencies while in NZ; imagery and video footage can also be
obtaihgd ahd preseriediyreports from officers in theatre to NZDF HQ can be obtained and so on.
InWastigations arg mast effective when opened soon after the incident to be investigated; delay
leads to the IgSshefimportant contemporaneous sources of evidence, as our experience with the
©peration Burftham Inquiry showed. Second, depending on how it is interpreted, what is
proposed would enable the CDF to prevent IGD from investigating incidents for an extended
period. For example, the NZSAS was deployed to Afghanistan in 2009 under the name
“Operation Watea”. Under the umbrella of Operation Watea, the NZSAS conducted many
individual operations against suspects or groups of suspects. Often there was little turn-around
time (a day or two) between these operations. Given the small size of the NZSAS group
deployed, CDF could legitimately say that an investigation into a particular incident would be
unduly disruptive of the umbrella operation, Operation Watea. In one sense, such a claim might
be justifiable, but because it would undermine the IGD’s capacity to conduct an effective
investigation, it would not promote public confidence and would thus undermine an important
goals of the office.

In summary, while we accept that the concern identified is a legitimate one, we think it can be
accommodated in a way that better accords with the reasons for having an IGD and with
investigative realities. In this type of situation, the IGD should be required to consult with CDF
about how an investigation can be progressed in a way that causes least operational disruption.




The legislation could, for example, direct the IGD to consult with the CDF and have regard to
operational needs when opening and conducting an investigation in these circumstances.

Our second reservation concerns the proposed penalties for offences. There is a dramatic
contrast between the penalties proposed for the offence recommended in paras [65]-[66] and
those referred to in paras [62]-[64], and between the $5,000 fine proposed and the $10,000
provided for in a similar provision in the Inquiries Act 2013 (ss 29(1) and 30) and the $100,000
fine for individuals in the Commerce Act 1986 (s 103(4)(a)). However, if it is anticipated that the
Crimes Act offences will also be available (perjury etc) as it is in other analogous situations, that
might mitigate the problem.

Our third reservation relates to information held by NZDF or other NZ agencies that was
provided by overseas partners. At p 19 of the Consultation Document, it is proposeththat
information of this type would be excluded from the IGD’s automatic access. Thisfisjelaborated
on in paras [68]-[69], where it is suggested that there be a requirement that thelconséent of the
provider of the information be sought to its release to the IGD.

NZ has nearly always participated in armed conflict overseas as a membé&g of'some coalition,
group of allies etc. For size reasons, NZ forces are often merged into larfger fighting entities.
Further, NZ does not have independent capacity in some areas f eg#seme forms of intelligence-
gathering, drone surveillance, air assets and their associated wedpers video gte - and so must
rely on information gathered/equipment provided by overseas‘partners tescofidtict operations
and to conduct comprehensive investigations into operatiens:\Often ovefrseas partner-sourced
information will be critical to undertaking a thoroughsipVestigation of'an incident.

We consider that if information sourced from ove¥seas partnersis held by NZ agencies, it should
be made available to the IGD as of right. The,IGD Will, of coursg;hdld the information on
conditions of confidentiality and any repott preduced will not B€ made public unless the
Minister decides that is appropriate.

Requiring the IGD to obtain the pegmission of theoverseas partner which supplied the
information initially before having\d@cdess to it will'greatly delay the investigative process, as it
did in the case of Operation Burnham, and may well undermine the IGD’s ability to get at the
truth. The kind of difficulty thisssue raises4S @ddressed in Minute No 25 of the Inquiry, which is
available on the Inquirys Website. Westhigk it inconsistent with NZ’s sovereignty, and with NZ
law, for a blanket fedUisement suchnas’that proposed to be applied.

We cannot emphasise enoughdow significant a limitation this is for the conduct of timely and
effective inyestigations.

Do you have any feedback on the IGD’s proposed assurance functions and powers?
Question e ———

4 We have no comments.

Chapter 5: Form and structure

Do you have any feedback on how the IGD is proposed to be set up?
Question

5 We have no comments.

Chapter 6: Administrative procedures

Do you have any feedback on the appropriateness and/or adequacy of the administrative

procedures set out on pages 26-28?




OUTL LI \\/e have no comments
6

Other comments/feedback

Overall, we think the Consultation Document is excellent. That said, as we have indicated in our
responses, we think there are several important respects in which the proposals made should be
amended so as to enable the office to achieve its objectives effectively and efficiently. If,it would
assist, we would welcome the opportunity to discuss these comments further with you?



Submission 008 — Aaron Davy, Standards & Humanitarian Manager,
Council for International Development (CID)

Responses to questions in the consultation document

Chapter 2: How we propose to calibrate the IGD

Do you have any feedback on the proposed purpose of the IGD or our expectations as to how

it should operate?

Question
1

It is understandable that in terms of legal jurisdiction and influence, the Inspector:General of
Defence (IGD) should ensure they meet the expectations of public interest and ministers within
New Zealand.

In the case of NZDF operations being undertaken outside New Zealandgit'would be important to
understand how accountability might be articulated and directedstowards international
communities (specifically civilian and non-combatant), stakeholders and partners, who in some
cases are more impacted by NZDF operations.

Chapter 3: Scope of oversight

Do you agree with the proposals on the scope of the IGD’s oversight? Why/why not?

Question
2

Clause 41 covers a range of definitions;that'might be characterised more as operational
contexts. However, it is still unclear what/the definitien of “Gperational’ might cover in terms of
the internal division within NZDF, i.e. administrative,ondecision-making functions prior to ‘field
operations’ taking place. 1GD oversight and accessito'these pre-emptive actions should also
remain a primary focus.

If preparatory and training exercises areto‘also be covered by WorkSafe New Zealand and New
Zealand Police, the triaging and interface,with these independent bodies will be key to the
accountability and successof the dGDyftinction.

Clause 35 & 36 refer to “pratect,New Zealanders” and “reputational risks for New Zealand”. It
will be impgrtantto makewexplicit how the scope of the IGD might be broadened to cover
protection.of'nion-New Zealand NZDF stakeholders and partners, particularly vulnerable
communitiés within humanitarian settings and operations. If they are to be excluded from the
scopelof the IGD, (@ rationale for (lack of) accountability to these groups needs to be made
eXplicit to streAgthen IGD transparency.

Chapter4: Functions and powers

Do you agree with the proposals on IGD investigations? Why/why not?

Question
3

Concerns regarding (the protection of) ‘whistle-blowers’ are not mentioned in the Targeted
Consultation document once. It is noted however they reference is made to ‘whistle-blower’ is
mentioned (one time) in the clause 3.01.c.(6) of the Defence Force Order 35.

As a membership organisation whose partners often share the same field-based ‘humanitarian
space’ (emergency response) with NZDF, greater inclusion and articulation within the document
regarding protection of whistle-blowers in critical. This includes reference to how the privacy
and identifiable aspects of such categories of people are protected within the IGD investigation
process.




The IGD needs to have in place an internal and external processes for safe reporting of ‘whistle
blowing’ or wrongdoing that includes:

1. Publicised points of confidential contact (including at least one member of the
governing body);

2. A process for investigation and escalation; and Ill. Prescribed timeframes for
investigation and response; and

3. Prescribed timeframes for investigation and response.

Do you have any feedback on the IGD’s proposed assurance functions and powers?
Question

4

No further comment.

Chapter 5: Form and structure

Do you have any feedback on how the IGD is proposed to be set up?
Question

5 No further comment.

Chapter 6: Administrative procedures

Do you have any feedback on the appropriateness and/or adequacy of the administrative

Question procedures set out on pages 26-28?
6

No further comment.

Other comments/feedback

[Insert response here]



Submission 009 — John Hancock, Chief Legal Adviser, Human Rights
Commission

Responses to questions in the consultation document

Chapter 2: How we propose to calibrate the IGD?

Do you have any feedback on the proposed purpose of the IGD or our expectations as to how

it should operate?

Question
1

We note that the discussion document does not appear to refer to human rights.compliance as
part of the IGD’s purposive mandate. Instead, the document refers to “democratic oversight”,
under which human rights compliance would need to be implied. Nor is theresany reference to
obligations under international humanitarian instruments.

We note that the purpose provision of the Intelligence and Security Aet 2017, which establishes
the IGIS among other things, provides at s 3(c)(i) that a purposelis to eénsure that the functions of
intelligence and security agencies are “performed in accordance,with New Zealand and all
human rights obligations recognised by New Zealand law.”.

We recommend that a similar purposive provision is included in any establishing legislation. This
not only aligns this aspect of the purpose provisions'of the IS and DEsectors, it also links the
purpose of the IGD to the commitments New Zealand has under international humanitarian law
and in international human rights instruments,such as the Intefnational Covenant on Civil and
Political Rights, as well as UN resolutions stich‘as General Assembly resolution A/RES/3012
(XXVII) on respect for human rights in armed confli¢t,and%eSolution 60/147, 16 December 2005
on Basic Principles and Guidelines on the Right to a.Reémedy and Reparation for Victims of Gross
Violations of International Human Rights Law and Serious Violations of International
Humanitarian Law (see Chapter Ijclause 2(a)).

The UN Human Rights Committee has Keldithat uses of force infringing upon international
humanitarian law also eenstitutes a violation of the right to life under article 6 of ICCPR (General
Comment No 36, 2018):

Chapter 3: Scope of oyvérsight

Do you agree with the proposals on the scope of the IGD’s oversight? Why/why not?

Question
2

We_note that the proposed scope of the IGD, as expressed in the discussion document, appears
narrow when dompared with the Australian Inspector-General; whose role includes independent
oversight, review and coordination of complaints made under the “Redress of Grievance”
process

The right to redress for human rights violations is provided for under art 2.3 of ICCPR. There
appears to be no mention of redress issues in the discussion document. The UN Basic Principles
and Guidelines on the Right to a Remedy for Victims of Gross Violations of International Human
Rights Law and Serious Violations of International Humanitarian Law

Chapter 4: Functions and powers

Question
3

Do you agree with the proposals on IGD investigations? Why/why not?

Following on from the above, we note that chapter 4 does not appear to provide an indication of
what the functions of the IGD might be in the event an investigation leads to a finding of that




human rights may have violated. There appears to be no mention of accountability or remedial
functions.

We note further that under s 158 of the IS Act 2017, the IGIS may conduct an inquiry into “any
matter relating to an intelligence and security agency’s compliance with New Zealand law,
including human rights law” and under s 185, following an inquiry may issue a report that “may
include any recommendations for the redress of that complaint that the Inspector-General
considers appropriate (including remedies that involve the payment of compensation).”

Do you have any feedback on the IGD’s proposed assurance functions and powers?

We agree that effective oversight requires a preventative or minimisation approa¢hé We note
that this proposal is to have a two-fold approach; assessments of practices, policies €tc and
Question enquiries where data or information is requested from NZDF. However, the proposal is limited in
a the sense that it proposes only own-motion and Minister or NZDF referred assessments. This
indicates that assessments will be discretionary, ad hoc and not systematic: We consider that a
regularised, systematic approach would be more effective and in linewith the preventative
approach under the UN Basic Principles at IX, cl 23. This would enablé codes of.conduct to be
regularly reviewed and training identified (see UN Basic Prindiples IX, cl 23 at\(€)land (f).)

Chapter 5: Form and structure

Do you have any feedback on how the IGD is proposed to be set up?

We note the IGD and Deputy IGD are propesed to be appeinted by the Governor-General,
providing structural independence fromithe MinisteraHowever, we note that the Minister will
OULNILLE rovide feedback on the work programme of the (GDjwhich will be required to be taken into
5 account, so the degree of actual*functional independence proposed is not clear. We note the
IGIS under s 160 of the IS Actis'merely reqdiredito consult with the Minister when preparing an
annual work programmef{We recommend that a similar approach is taken to ensure
independence.

Chapter 6: Administrative procedures

Do you have any feedback on the appropriateness and/or adequacy of the administrative

Question
6

procedures set out on pages 26-28?

See-our feedbackon question 4 above

Other comments/feedback

While the establishment of To conclude, we note the lack of any mention of human rights or
international humanitarian law in the proposal document. This is surprising given the subject matter,
findings and recommendations of the Inquiry into Operation Burnham.

We would recommend that work is done to expressly recognise and align the legal and policy
framework underpinning the IGD with New Zealand’s international human rights and humanitarian
law obligations. In this respect there should be alighment between the IDG and the IGIS functions
under the IS Act 2017.



Submission 010 — Professor Alexander Gillespie, Waikato University

Responses to questions in the consultation document

Chapter 2: How we propose to calibrate the IGD

Do you have any feedback on the proposed purpose of the IGD or our expectations as to how

it should operate?

Question
1

The need for an IGD is, following the Inquiry, axiomatic. It is the minimum requirement that
must be satisfied so as to ensure that similar mistakes do not repeat themselves. It-is also
essential so that an improved service is created going forward so that the honour ahdintegrity
of the Armed Forces is upheld; and most critically of all —that there is effectiveydemocratic
oversight of the military.

Chapter 3: Scope of oversight

Do you agree with the proposals on the scope of the IGD’s oversight? Why/why not?

Question
2

Mostly this look good, but it is essential that the IGD hasihe ability to'go beyond the ability to
respond to matters referred to it by referral from the,Minister of Defence, the Secretary of
Defence or the Chief of the Defence Force. Twosfactors should.betadded. First, (and | do realise
that the ‘Own Motion’ Assessments are an gptien; the IGB,must’have independent powers to
initiate their own investigations — not only thosé that are handed to it. Second, it needs to have
a type of ‘postbox’ function, so that would be able to,deal'with concerns raised by both those
within the military (to which rules for ‘whistleblowers™must be created) and also — with
concerns raised by the other outsidé public, of which/people like journalists, should be foremost.
Indeed, it the recent Inquiry tells us one thing'— it was the critical function of journalists in
getting the story into the open:.and that pathway now needs to be cemented.

One further point — thé4GD will needitosprévide annual reports, and reports on special topics, as
needed. These should be made public, with (unless a matter of national security) as much
information disclosed as possible, Transparency is one of the keys, if this is to work. While |
recognise you have'pegged amAnnual Report as an output — these need to be as open and full as
possible to'bé of value. The'starting point for this should be a comparative analysis of reports
from simil@norganisations.

Chapter 4:'Functions and"powers

Do you agree with the proposals on IGD investigations? Why/why not?

Question
3

These powers look good. They should be akin to a Royal Commission, in their ability to access
material, and not be unreasonably denied access to what they require. Having said that, if there
are significant matters of national security at play, there will need to be a final safety-switch, in
which the appropriate Minister (possibly the PM) has the ability to decline access to material.
That red-light function, if it is included, can only be at the absolute top of democratic/parliament
(not the military) framework.




Do you have any feedback on the IGD’s proposed assurance functions and powers?

The powers look good — but you they may need to be wider. It will be essential to also have
active, and meaningful, cooperation with both the SIS and GCSB as needed. Also, if possible,

QIESHE linkages to overseas partners should be facilitated.

4
In terms of setting up the rules for the NZDF, to ensure compliance — these will have to be
carefully calibrated with fundamental rules of law, to ensure that all three parts — the IGD,
military law, and basic common law, all coincide correctly.

Chapter 5: Form and structure

Do you have any feedback on how the IGD is proposed to be set up?

You need someone who is familiar with the system, but not part of.it:Forlindependence to be
assured, the person selected to run the operation, should not be a former member of the club
that they are about to provide oversight of.

Question
5

An Advisory Panel makes good sense, as does a deputy, antka\set period(in the job.

Chapter 6: Administrative procedures

Do you have any feedback on the appropriateness and/or adequacy of the administrative

procedures set out on pages 26-28?

Question

6
No.

Other comments/feedback

| regret that | do not haveamoretime to aofferseme feedback on Defence Force Order 35. From the
initial examination | havelmade, it looks good. | hope that the accompanying document on
Detentions, is equally pléasing.

Two aspects | wotld add — it would benefit from being anchored to the international obligations in
this space, witthwhat the basicvwrules and obligations are under the Geneva Conventions. Although
the ‘legal frameWwork/guiding principles’ part is correct, it is somewhat light, and should not appear
thatthese are measures undertaken out of the goodness of our hearts, but rather, that these are
strictfintérnationally binding, legal obligations.

Second — it would be good to juxtapose what the NZ practice is with comparable, likeminded,
countries, to see where we are doing less/the same/more than others. Such a review should be
across the board, right down to topics like compensation —to ensure that our response is defensible,
via best practice elsewhere.



Submission 011 - Julie Haggie, Transparency International New Zealand

Responses to questions in the consultation document

Chapter 2: How we propose to calibrate the IGD

Do you have any feedback on the proposed purpose of the IGD or our expectations as to how

it should operate?

The proposal is in line with the recommendations of the Burnham inquiry, and also with the
reflections of the Expert Review Group (arising from that inquiry), on the accountakility and
transparency needed by Defence to maintain its social licence.

Question
1

Under point 31, dealing with the purpose of the IGD, is there a need for thg=<GB,to be able to
report on trends/risks outside of the Annual Report or on individual investigations?

It seems appropriate to include legislative principles as outlined in 323

Chapter 3: Scope of oversight

Do you agree with the proposals on the scope of the IGD’s oversight? Why/why not?

. It is appropriate that the IGD has independence“to bDe able to #indestake its own functions.
Question

2 We agree with the broadening of the definitienof ‘operatiodal’activities’. The definition in
point 41 seems appropriate. We expect it\will have been stibjected to scenario testing to check
its scope, eg events that might cause @iVilian harnér risks generated by information loss or
environmental or damage or hazagds.

Chapter 4: Functions and powers

Do you agree with the proposals on IGD investigations? Why/why not?

Yes. Under 43, we see fromypeint 54 that reporting and recommending are implicit in the
assessment. fShould identifying risks be included (as well as gaps)?

Whilst we agree withithe consideration of 44 and 45, should the IGD have the ability to advise

SECSUCUNN ) ({sks and tremds‘arising from a range of investigations?

3
Re’57-59, will'there be a reporting loop back to the Minister about why the Chief of Defence

Force considers an investigation can be or can’t be made.
We expect that natural justice tests will be considered in relation to any legal offences.

Points 68.69. The thinking behind this is sound. A requirement set out in the second sentence
of 69 has the potential to slow down or block an investigation process.

Do you have any feedback on the IGD’s proposed assurance functions and powers?

(o [IT=15 {[o ] IR BBBBBBBBTTTTTTTTTTTT———S—S—S—S———————————————
a We agree with the transparency and reporting provisions set out in 76-79, and the report back

function on outcomes in 80. Other provisions seem reasonable in relation to the powers of an
investigatory/enquiry body.




Chapter 5: Form and structure

Do you have any feedback on how the IGD is proposed to be set up?

Question

5 Who manages the performance of the IGD and the Deputy IGD? To whom are they

accountable? How can they be removed?

Chapter 6: Administrative procedures

Do you have any feedback on the appropriateness and/or adequacy of the administrative
procedures set out on pages 26-28?

Question
6

No comment

Other comments/feedback

[Insert response here]



Submission 012 — Professor Robert Patman, University of Otago

Responses to questions in the consultation document

Chapter 2: How we propose to calibrate the IGD

Do you have any feedback on the proposed purpose of the IGD or our expectations as to how
it should operate?

Question

1 My feedback is very positive. | think the proposed idea of an independent InspectorsGeneral of
Defence is an excellent one.

Chapter 3: Scope of oversight

Do you agree with the proposals on the scope of the IGD’s oversight? Why/why not?

PULNNLUN Given that the overall scope of the proposed IGD’s oversight shoulddnclude the,full range of the
2 NZDF’s activities, | think that is appropriate. It is important fog éveryone woayking/in the NZDF to
recognise there is a need for accountability within and qutsidelof the organisation.

Chapter 4: Functions and powers

Do you agree with the proposals on IGD investigations? Why/why not?

Question Yes, | do. | think it is vital that the IGD has “full discrétign” to investigate operational activities,
3 and also on other matters on refefralfrom the Minister of Defence, the Secretary of Defence,
the Chief of Defence Force ohthé&Fofeign Affdirs, Defence and Trade Select Committee. These

proposals give the proposediGD,role somgréalfautonomy and ‘teeth’.

Do you have any feedback on the IGD’s proposed assurance functions and powers?

It is envisionéd'that the IGD should be able to investigate “if issues occur and minimise the
Question possibility of issues oeeurring in the future.” This wording is quite vague. The proposed IGD can
a clearly’investigatesssues either on his/her own initiative or by referral from senior offices in the
Ministry of Defence. But it does not automatically follow that such investigations will prevent
similar issues'rg-@ecurring in the future unless the recommendations of the proposed IGD are
accepted by all concerned.

Chapter 5: Form and structure

Do you have any feedback on how the IGD is proposed to be set up?

SLNLUN o, the plans for the initial structure underpinning the establishment of the IGD seem feasible to
5 me and seem to have the potential for additional growth in the event of an expanding work
programme.




Chapter 6: Administrative procedures

Do you have any feedback on the appropriateness and/or adequacy of the administrative

procedures set out on pages 26-28?

There seems to be a certain tension between some of the elements listed in the proposed Terms
of Reference for the IGD to undertake an ‘own motion assessment’. For example, the “purpose
of the assessment” may be to identify and investigate something that appears to be a cause for
concern in the NZDF. But | do not see how a IGD could define the “proposed outcomes” even
before such an investigation had taken place. That is to say, an issue in the NZDF may actually
prove to be a symptom of a much bigger problem during the investigation, but that will not be
knowable in advance before the investigation has taken place and so it is somewhat premature
to speak of “proposed outcomes” at the beginning of the investigation.

Question
6

Other comments/feedback

As you can see, | think the proposed appointment of an IGD is a very positive develepment and has
the potential to prevent the repetition of the sort of circumstances that originally ledto the
Burnham Inquiry. New Zealand has a critical stake in an internationalirules-based-order and it is
important that this country ‘walks the talk’ at home. The establishment efamGD is a demonstration
of this country’s firm commitment to the rule of law and democratic accountability.



Submission 013

This submitter requested that their submission and personal information not be proactively
released.



Submission 014 — Professor David Capie, Victoria University of
Wellington

Responses to questions in the consultation document

Chapter 2: How we propose to calibrate the IGD

Do you have any feedback on the proposed purpose of the IGD or our expectations as to how

it should operate?

| welcome this proposal. New Zealand has been out of step with our closest parthefsin not
Question having an Inspector General or Ombudsman for the armed forces. | support the stated purpose
1 and proposed objectives and believe this new office could make an impogtant.eontribution to
sustaining public trust and confidence in the NZDF. | do have some questions about the
proposal, however, in particular around the relationship betweenthelGD and the Minister of
Defence. | also think there are opportunities to clarify some aspects of the proposal and to
enhance the connection to Parliament to permit greater democratic oversight of the NZDF.

Chapter 3: Scope of oversight

Do you agree with the proposals on the scope of the IGD’s oversight? Why/why not?

| support the idea that the IGD should have the"ability to,initiate its own functions into
‘operational activities’, where the meaning of operational activities is left sufficiently open to
Question permit significant discretion. This would allow for the eévolving nature of military activities.

2 However, it is not clear to me why“pfeparatory raise, train and sustain activities” or other
activities that do not “directly*relate” to an operation are automatically excluded from this
definition. | can imagine problems thatistart*with general training or domestic activities bleeding
into operational activities\(for examplesareund Op Respect). Would the IGD only be able to look
at the symptoms ds,they play out on operations and not go back and look at earlier causes?

Chapter 4: Functions and powers

Do you agree with the proposals on IGD investigations? Why/why not?

Thé powers granted to the IGD look comprehensive and similar to those held by equivalent
actors such as the"Auditor General. However, | had a number of questions about chapter of 4 of
the consultation document:

(1) Para 45 rejects a ‘complaints handling’ function. | can understand this might stress the
limited resources of the IGD and some of this work could certainly be better handled by other
agencies. However, it seems likely that some issues will only come to the attention of the IGD via
Question complaints or whistleblowers. What is meant by “reports and allegations” in this para? Will the
3 IGD have broad discretion to take these up?

(2) I understand and support the need to balance the desire to conduct an urgent investigation
into an operational activity, against the risk that any such investigation might present for IGD or
NZDF personnel. CDF is the right person to exercise judgment on those risks. However, as
framed, the consultation document gives CDF broad powers to prevent any in-theatre
investigation proceeding. Would anyone scrutinize CDF’s decision? Here | think it might be useful
to include some additional principles about how that discretion is to be exercised, for example,
suggesting that the least restrictive option should be granted where security permits, e.g.
interviewing participants via video link, if possible.




Question
4

(3) The consultation document proposes two classes of offenses around IGD investigations and
reports, but with markedly different punishments. It strikes me as incongruous that the act of
wilfully obstructing an IGD investigation or providing false statements should be punishable by a
maximum of a fine of up to $5000, while publishing a completed IGD report not released
through the established process and without the permission of the Minister of Defence could be
punishable by up to 2 years imprisonment.

(4) Related, why is the Minister of Defence given such a central role in approving the release of
an IGD report? Why can’t the IGD release a report itself after appropriate consultation? This
seems potentially to cut across the independence of the office.

(5) Why would the IGD have different powers to access records compared to the IGIS (see
footnote 41, page 19)?

(6) Outcome of investigations. Following an IGD investigation, a CDF might agree thére is a
problem and begin a programme of change to implement recommendationsHowever, change
can take time, often years. How often will CDF report on actions being undertaken? Who would
track progress over time?

Do you have any feedback on the IGD’s proposed assurance functions and powers?

No

Chapter 5: Form and structure

Do you have any feedback on how the IGD is proposed to be set up?

Question
5

| think there is an opportunity here/tolimprove democratic oversight by establishing a more
direct line between the IGD,and Parliament. As proposed the minister mediates almost all
interactions between the IGDvand Parliament.gl understand the proposal is very much framed
around improving ministerial accountability, but any minister is going to rely heavily on advice
from MOD and NZDF, meaning this«cotld potentially cut across the independence of the
Inspector Genexal. | would like td see some reference to the IGD reporting directly to FADT. At
the very least it sheuld havé topresent and discuss its work programme and its annual report to
the Select Committee.

Chapter 6: Administrative procedures

Do you have any feedback on the appropriateness and/or adequacy of the administrative

procedures set out on pages 26-28?

Question
6

What happens when the IGD begins an investigation on referral, but once underway discovers
additional new information about serious issues that go beyond the original terms of reference?
At present the section under ‘consultation’ (p.28) seems to suggest the referring party (e.g. CDF)
could refuse to allow changes to the terms of reference and thus prevent the investigation. This
seems contrary to the broader spirit of the consultation document.

Other comments/feedback

Thank you for the opportunity to provide feedback. As | say, | welcome this proposal and | hope my
comments and questions prove useful in the design of an effective Inspector General Defence.




Submission 015

This submitter requested that their personal information not be proactively released.

Responses to questions in the consultation document

Chapter 2: How we propose to calibrate the IGD

Do you have any feedback on the proposed purpose of the IGD or our expectations as to how it

should operate?

Question
1

| support the proposed purpose of the IGD as outlined at paragraph 31 (a), (b) @ (c) of the
Targeted Consultation Document (TCD).

| agree with the expectations listed at paragraph 32 (a), (b) and (c) in the,TCD as to how the IGD
should operate.

In my view, it would be useful — indeed, essential — to reflet«dll of these expectations as
overarching legislative principles, on the basis that, as the TCR States at paragfaph 33, “Principles
enshrined in legislation would provide both ministers andthe"public with alevel of certainty as to
how the IGD will operate.”

Chapter 3: Scope of oversight

Do you agree with the proposals on the scope of the IGD’s oversight? Why/why not?

Question
2

| strongly support the proposal in paragkaph 35 ofuthe, TCD “that the overall scope of the IGD’s
oversight should include the full repge of the NZDE's activities.”

| agree that “the IGD’s focus'should be targeiédon NZDF activities in respect of which democratic
oversight and ministerial @accountability te,Pafliament are of the most importance. Namely, those
matters that have, thre,nmost poténtial”t® undermine public confidence in the NZDF and carry
reputational risks forNew Zealan@4(paragraph 36).

| support th€ypreposal inparagraph 37 of the TCD that the IGD have “own motion” oversight
functions=asweéll as an “omgeferral” function, with the following provisos:

(d) Jtt shouldsbe made clear in the legislation or the legislative principles relating to the IGD
that there,is nothing to prevent the IGD initiating an “own motion” investigation based
on a'réguest to investigate, or disclosure of information, from a member of the public,
provided that such a complaint or request to investigate meets the same threshold that
would justify an investigation “on referral” by the Minister of Defence, the Secretary of
Defence, or the Chief of Defence Force.

(b) Further consideration should be given to allowing the Foreign Affairs, Defence and Trade
(FADT) Select Committee to refer matters to the IGD. In my experience, the FADT Select
Committee is, and has been, an ineffective forum for holding the NZDF to account. There
are relatively few FADT Select Committee hearings; the time allotted for questioning of
defence officers or officials by members is limited; and it is rare that the Committee
initiates significant inquiries or inquiries that result in substantive change. At a minimum,
non-government members of the FADT Select Committee should be asked for their views
on this matter.

| agree with the definition of “operational activities” proposed in paragraph 41 of the TCD;
however, it should be made clear that this definition permits the IGD to investigate historic




incidents. For instance: the IGD should have jurisdiction to investigate allegations like those
relating to events in Afghanistan that were the subject of a recent investigation by the Australian
Defence Force Inspector General. See https://defence.gov.au/mjs/igadf-afghanistan-inquiry.asp

Chapter 4: Functions and powers

Do you agree with the proposals on IGD investigations? Why/why not?

Question
3

With respect to “Investigation function and powers,” | agree with the recommendations of the
Inquiry into Operation Burnham, as summarised in paragraph 46 (a) and (b) of the TCD. As
mentioned in my response to Question (2) above, | believe that the Foreign Affairs, Befence and
Trade Select Committee should have the authority to refer matters to the IGD{ J'support the
proposal in paragraph 47, with the proviso that the IGD be able to investigate‘any*6ther matter
on referral from the FADT Select Committee as well as the Minister of Defénce, the Chief of
Defence Force or the Secretary of Defence.”

| strongly support the statement in paragraph 49 of the TCD “that.a high level of discretion would
support the IGD’s credibility”; and | strongly support the statemfient in paragtaph 50 that “a high
level of discretion would empower the IGD to determine thé'most appropfiate way of undertaking
its oversight based on what it sees and hears — not_just based onalvhat may be in the public
domain.”

Accordingly, | strongly support the proposahintpanagraph 50 that “the IDG have full discretion to
initiate investigations on its own motiof, inte defined operational activities (as defined in
paragraph 41).”

For the reasons outlined in paragfaph 52, | agreeithat the IGD’s discretion should not be limited
by imposing a set of statutotyfconditions to Be met before an investigation could be limited. As
the paragraph suggests, an‘ayenly prescrigtive approach “could impact public confidence in the
robustness of the IGD’s oversight.”

| agree with the propesal it paragraph,53 of the TCD that “the focus of investigations or scope of
the IGD’s investigatory powersssheuld be similar to the one that the Inquiry itself had.” | support
the proposatsinyaragraph 54 and the intentions expressed in paragraph 55.

With skeSpett to thg™groposed process for IGD investigations into ongoing and in-theatre
operations, | acknewledge that “the urgent need for an investigation must be balanced with the
impatt the investigation would have on the NZDF’s operational effectiveness” and the “[need to
cansider] the'sdfety and security of IGD and NZDF personnel if an investigation required a visit to
an operational theatre” (paragraph 57). Also, | note that the Inquiry into Operation Burnham was
able to produce a robust report into events that occurred in Afghanistan almost a decade earlier,
without travelling to that country — albeit with the assistance of people in Afghanistan who
conducted investigations in that country on the Inquiry’s behalf.

However, | am troubled by the proposal in paragraph 58 (a) that the Chief of Defence Force be
vested with the authority to make the “final decision” on whether or not an IGD investigation can
proceed, notwithstanding the fact that such an investigation involves an “ongoing operational
activity.” Having the Chief of Defence Force as the final decision-maker when it is his or her forces
that are being investigated creates at least the appearance of a conflict of interest, if not an actual
conflict of interest. This clearly has the potential to undermine the public’s faith in the robustness
of IGD investigations. It is worth noting that, with respect to the allegations made in the book Hit
and Run, that the previous Chief of Defence Force argued repeatedly that there was, so to speak,
“nothing to see here.” It scarcely needs stating that the Inquiry reached a very different
conclusion.



https://defence.gov.au/mjs/igadf-afghanistan-inquiry.asp

It is also worth noting that many areas where military operations are ongoing are conflict zones,
and that conflict zones are by nature dangerous areas. In such areas there will always be a degree
of risk to the safety and security of the IGD and/or his or her staff, as well as to the safety and
security of any NZDF personnel assigned to assist or support the IGD and/or his or her staff during
their investigation in an operational area; however, the work of the Australian Defence Force
Inspector-General’s office in Afghanistan in recent years has demonstrated that it is possible to
undertake complex investigations in high-risk conflict zones.

In short, the legislation or legislative principles relating to the IGD should specify that a high
threshold of danger or risk must be met before any decision is made that an investigation by the
IGD in an area of ongoing operations cannot proceed.

Also, consideration should be given to giving the Minister of Defence not thexChief of Defence
Force, the authority to make the decision as to whether an investigation ifd afyarea of ongoing
operations can proceed, after taking into account the views of the IGD ahd\ti¥& Chief of Defence
Force.

If authority to prevent the IGD conducting an in-theatre investigation is vested with the Chief of
Defence Force, and the Chief of Defence Force considers tha#” an IGD invéstigation cannot be
conducted safely and securely without significantly impedifgNZDF operations {paragraph 48 (c)),
he or she should be required not only to notify the Minister of Defep€eNnWriting but to outline
the reasons for his or her decision and attest to thefacturacy of, his”@r Rer statement by way of a
statutory declaration.

The reasons for the Chief of Defence Forcé’s degision shouldip&TConveyed to the IGD as well as to
the minister. In addition, the FADT SelecCommittee should be notified of the decision and the
Chief of Defence Force should be requirgd to answerquestions before the committee if he or she
is asked to do so.

Moreover, consideration shQuld, be given gGymaking public, at the earliest opportunity, the fact
that such a notice has beén issued by thé&,Chief of Defence Force, provided no details are released
that could jeopardise-tifesdGD’s ongoinguinvestigation or the safety and security of New Zealand
personnel.

With respecttontbe IGD’s investigation powers, | agree that the IGD should be given appropriate
statutory.pafvers, including“those that are outlined in paragraph 60 (a), (b), (c) and (d). Indeed,
the IGD'WouId be unahle to'do its work without such powers; however, as always, the devil is in
the dgtail. Notwithstapding the fact that the TCD is a general statement and not a legal
ifstfument, care'shotlld be taken to articulate any powers with far greater precision than is the
éase in the docdrment.

For instance, the power outlined in 60 (a) — for the IGD to “summon and examine any person on
oath, and require any person to provide information (including documents or other things in their
possession or under their control) — should refer to “relevant information” or to “information
relevant to the IGD’s investigation.”

Also, in drafting legislation or any legislative principles, care should be taken not to undermine the
Evidence Act privilege that can be asserted by media in legal proceedings (i.e., with respect to
confidential sources or source-related information). Similarly, the ramifications of the powers
outlined in 60 (d) need greater scrutiny.

| support the proposal in paragraph 62 of the TCD to establish legal offences to “strengthen and
provide a backstop to the IGD’s powers by reflecting that noncompliance or attempts to interfere
with investigations is considered wrong”; and | support the proposed legal offences outlined in
paragraph 63 (a), (b) and (c).




However, | strongly disagree with the proposal in paragraph 64 that the offences listed at 63 (a),
(b) and (c) be punishable by a maximum fine of $5,000.

One of the stated purposes of the IGD is to ensure a greater degree of transparency and
accountability on the part of the NZDF, bearing in mind the defence force’s woeful record in this
regard, as revealed by the Inquiry into Operation Burnham. Given this background, a penalty of
$5,000 for any person who wilfully obstructs, resists, or misleads the IGD, or who refuses to
comply with a lawful direction by the IGD, is grossly inadequate. Faced with an investigation into
civilian casualties or possible war crimes in Afghanistan, for example, any member of the NZDF
could simply refuse to cooperate in the knowledge that, at the worst, they would only be fined a
relatively modest sum.

| am not persuaded that the penalties prescribed in the ISA have proved effectiveg@nd are a good
model for the IGD. If the reports of certain commentators are accurate, which #believe they are,
the previous Inspector-General of Intelligence and Security (IGIS) was, on oc€asien, obstructed or
resisted with near-impunity by some members of the intelligence commufity, due in large part to
the ineffective penalties for doing so that are prescribed by the ISA.

It would be unfortunate if the reported problems faced by the 1GIS in this regard were also
experienced by the IGD. To underscore the seriousness of the affences listedfat’3 (a), (b) and (c),
consideration should be given to providing for a maximum Pegalty of $10,0004dRd to providing for
a period of imprisonment for these offences. This would aCtaséa stropg det€rrent.

| agree with the suggestion in paragraph 65 that fis importan®{[tjesprotect the integrity of the
IGD’s investigations and the established procéss it should folloW; the interests of the NZDF and
individuals involved in investigations; and¢o“erotect sénsitivé*information from being released
outside of established processes...” — With,tle proyiso that/great care must be taken to ensure
that “[protecting] sensitive informationfrom being released outside of established processes” is
not interpreted in a manner that €ofpromises media freedom. For example, if as part of an IGD
investigation a journalist was\asked=and agregd, to provide confidential material, that should not
prevent the journalist fromXcontinuing tog@post on the information contained in or relating to
that material.

The offence proposed in paragraph, 66 6f the TCD, which carries the significant maximum penalty
of two years imphisonment, appears to have the potential to inhibit reporting by media on matters
of public intekest.and needs\further elaboration; it raises BORA issues, and it would make sense
to invite sulbissions on thisatter from media and media freedom organisations.

As to'Rratections andSaféguards, | broadly agree with the principles that are outlined in paragraph
6/ /However, |_am, concerned that the desire to avoid compromising “national security interests
ok, relationshipg/With international partners” could be used as a way of attempting to obstruct an
jnvestigation bythe IGD, as it was at times during the Inquiry into Operation Burnham.

In terms of the proposalsin this section, it is not clear what will be covered by “Certain information
(for example, personal information, or information provided to NZDF from foreign partners or
protected sources that is subject to confidentiality or need-to-know requirements)”, and it is not
at all clear why such information should be excluded from the IGD’s automatic access. (See: “IGD’s
access to NZDF’s records and information systems.”) On some readings of this proposal, there
would appear to be potential for information to be withheld unnecessarily from the IGD.

Similarly, | am concerned, with respect to IGD protections and safeguards for confidential or
otherwise sensitive information, that the emphasis on avoiding “[prejudice or impairment to]
existing relationships with foreign partners, coalitions, international entities or domestic agencies
who share information with NZDF” could lead to important information being withheld
unnecessarily.




These concerns are not allayed by the suggestion, in paragraph 69, that witnesses or investigation
participants must “consult with, and seek agreement from, those who have a right over the
information or thing to be disclosed.” On more than one occasion during the Inquiry into
Operation Burnham, information was obtained by the Inquiry from individuals or organisations
who had a right over that information after participants in the Inquiry had insisted that those who
had a right over the information weren’t prepared to release it.

Neither are my concerns allayed by the suggestion of requiring a minister “to certify that
disclosure would not prejudice a particular interest (for example, security, defence, international
relations, or the proceedings of Cabinet).” Ministers rely on agencies such as the NZDF and MFAT
for advice on matters relating to security, defence and international relations, and as the findings
of the Inquiry into Operation Burnham demonstrate, ministers were given incorrector seriously
flawed advice on several issues over an extended period.

Moreover, a minister could potentially be motivated by the wish to avoid thefpglitical fallout from
an IGD investigation, and all too eager to certify that disclose would prejudiceaparticular interest.
Again, it is worth recalling that several ministers, including the then-pgiffie Winister at the time Hit
and Run was published, declined, on the basis of information ap@ adViee they received from the
then-Chief of Defence Force and other officials, to order an inguiry’into allegations relating to
Operation Burnham.

With respect to the important issue of protection for {withesses and inyéStigation participants
(discrimination),” | strongly support the safeguard that\is proposed-3Specifically, that “The NZDF
cannot subject an NZDF person to any penalty or Hiscriminatoryreaiment of any kind in relation
to his or her employment or service because|of Jassisting tie/f/GD, when [that assistance] was
undertaken in good faith.” A robust safegidrdeef this naturelis i my view essential if the IGD is to
receive the full and active cooperation\of®NZDF persennehduring investigations.

In terms of “Situating the IGD ingheé context of éxisting oversight,” | agree that “There may be
instances where other agengi€S\hiave a funcfion that relates to a matter that is, or could be,
investigated by the IGD” (pdkaggaph 70). [¥Fi$ akmost inevitable that this will be the case, as was
evident during the Inquiky into Operatign®Bdrnham, where the NZSIS, GCSB, and MFAT were
involved as well as the NZDF.

| agree with thesproposal ingpagagraph 71 of the TCD that “the IGD should be able to consult with
other oversighthbodies beforewundertaking its own investigation.” | broadly agree that “It should
be able to,deClile to investigate a matter; defer its investigation until another body has completed
its own WVestigation;“ar refer the matter to a more appropriate body” (paragraph 71), with the
provisé that transpatency should be the default position with respect to any such decisions. A
deefsion by the [GD to decline to investigate, defer an investigation, or refer a matter to a more
dppropriate Bodywshould be made public, with an explanation of why a particular decision was
feached.

Where the publication of such a decision would compromise an ongoing investigation by another
body, it should be made as soon as possible after that investigation has concluded. Where
publication of the details of a decision to decline or defer a matter, or to refer a matter to a more
appropriate body, is not possible due to the sensitivity of some information, a summary should be
published in which the reasons for withholding the information are outlined.

| agree with the proposals outlined in paragraph 72 (a) and (b) of the TCD, for the reasons outlined
in paragraph 73.

With respect to “Mechanisms to support the IGD’s oversight,” | agree with the assessment in
paragraph 74 and strongly support the proposals in paragraph 75 (a) and (b).

With respect to “Investigation reports,” | have some concerns with the proposal in paragraph 76
that “the IGD’s finalised investigation reports should have an appropriate classification




determined by the IGD, in accordance with national classification criteria, after having taking into
account the Chief of Defence Force and Secretary of Defence’s views on classification.” | am
concerned, too, about the proposal in paragraph 76 that, “Where a report quotes or summarises
any matter with a classification, it must not be given a lower classification in the IGD’s report.”

While | understand the need to protect sensitive information, these proposal have the potential
to undermine the public’s trust in the robustness and transparency of the IGD’s work.
Transparency must be the default setting if the IGD’s office is to establish and maintain credibility
as an effective watchdog of the NZDF.

It is well-established that there are significant issues regarding the “over-classification” of
information by the defence and intelligence communities in New Zealand ahd overseas
jurisdictions. In the report of the Inquiry into Operation Burnham, a considerable, dmount of
material that had previously been withheld by the NZDF, under the OIA, for example, was
declassified or otherwise made available by way of a summary. To the be§t/6f my knowledge,
there is no evidence that the national security of New Zealand or its intergatioiial partners or New
Zealand’s relationship with international partners has been adverselyg@ffested as a result.

With respect to paragraph 77, it is my view that investigatiogs reports must be shared with
relevant ministers where they relate to or impact other pogtfetios, unless there is a compelling
reason not to do so. With respect to paragraph 78, the IGDwagust publish (ts inVestigation reports
online “in order to provide transparency of the NZDF’s dctivities and déliverincreased public trust
and confidence that the NZDF’s activities are being@appgopriately6¥erseen.” This must apply to
investigations undertaken on referral as well as t6%wh-motion Myestigations.

| agree that, in the case of reports that¢contain legitimately classified information or other
information that cannot be disclosed, thedGD"must publish it§ investigation reports “to the extent
possible,” as stated in paragraph 79,{while safeguarding the interests referred to in that
paragraph. However, the reasong/for, withholding information need to be more clearly defined
and not rely on vague expressi@ns like “other fatters.”

| support the proposal outlined in®paragraph 80 with reference to “The Outcome of
Investigations.”

Question
4

Do you have any feedback on the IGD’s proposed assurance functions and powers?

| @gree with the Principles and proposals with respect to “Assurance Functions and powers” that
areoutlined if paragraphs 81, 82 and 83, with the proviso that the IGD receive adequate resources
fo effectively pe€rform these functions.

Broadly speaking, | agree with the principles and proposals relating to “Assessments” which are
outlined in paragraphs 84, 85 and 86. It is not entirely clear to me, however, why the IGD should
not have discretion to comment on matters that fall within the jurisdiction of other bodies, as
specified in paragraphs 85 (a)-(e), provided such feedback is incidental to (as opposed to the focus
of) an IGD investigation.

With reference to “Assessment reports,” | agree that “unless there is a good reason not to, the
IGD should publish its own motion assessments online” (paragraph 87); however, | do not agree
that the final decision as to whether on-referral reports are published should rest with the
referring party. Yet again, | would argue that transparency must be the default position. It should
not be possible for the Secretary of Defence, the Chief of Defence Force, or the Minister of
Defence to circumvent transparency on tenuous grounds.




For example, if media reports were published of civilian casualties, similar in nature to those that
were the subject of the Inquiry into Operation Burnham, a Chief of Defence for or Minister of
Defence might decide to pre-empt an own-motion investigation by the IGD by referring that
matter to the IGD. Then, if the IGD’s inquiries confirmed the allegations, the referring party — for
instance, the Chief of Defence Force or Minister of Defence — could withhold permission for the
IGD’s findings to be published.

This scenario would appear to be the very opposite of what the Inquiry into Operation Burnham
was seeking to achieve in recommending the establishment of the IGD. It is submitted that greater
consideration should be given to how the appropriate balance between transparency and
accountability on the one hand, and the protection of sensitive information on the other, can be
achieved.

With respect to “Enquiries,” | broadly agree with the principles and the proposals’outlined in
paragraph 88, including that “the IGD should be able to make enquiries into @p€gational activities
on its own motion.” However, again it is unclear why the IDG should not havediScretion to publish
a general summary of his or her inquiries, if not the details, especiaiy Where such publication
would not involve any confidential or protected information.

With respect to the proposal outlined at paragraph 89 — “Assytance powefs#~+ | agree the IGD
should have the statutory power to access all NZDF recordspdatabases afid information systems
at all times.” Also, | agree that the proposed offences outfined’at pardgraph 63 also apply to the
IGD’s assurance functions.

Chapter 5: Form and structure

Do you have any feedback on how the IGD is proposed to be set up?

Question
5

| agree with the proposal outlipedbnsparagraph 91%f the TCD that “the IGD be established as an
independent statutory officer, associated with aministerial portfolio.” However, it is not clear why
there is no detail as to which ministeridipagtfolio is most suitable.

If the Ministry of Defence isithe portfeliesthe authors of the TCD had in mind, anissue of resourcing
arises; the Ministry of Defence,i$ia rélatively small ministry with few staff and a limited budget, so
it would be criticallto ensure|itrécéived the resources needed to effectively support the IDG.

| broadl{agree with the proposals relating to governance and accountability that are outlined in
paragraph™93 (a) andy(b)pwith the following provisos:

With respect £0/93 (a), to maintain the independence of the IGD’s office and avoid any perception
of political interference, it should be made clear in the establishing legislation that the views of
the IGD regarding the Annual Work Programme are determinative.

With respect to 93 (b), it should be made clear in the establishing legislation that nothing in the
requirement to produce an annual report precludes the IGD from producing reports during the
year on an investigation or investigations.

| broadly agree with the principles relating to the structure of the IGD’s office that are outlined in
paragraph 94 — in particular, the notion that “it is prudent to start small, allow the office to get a
sense of its work programme, and then scale its size accordingly.”

That said, given the size of the NZDF and the range of potential issues the IGD may be called on,
or decide, to investigate, the IGD’s office should not be established with fewer than five FTE staff,
as proposed in paragraph 95. Provision should be made for additional staff to be retained within
the first year of the office’s operation, if more staff are necessary.




| agree with the proposals relating to “Appointments” outlined in paragraphs 97 and 98; however,
| note there is no detail provided regarding the preferred background of IGD appointees, nor any
reference to the expected duration of each appointment. With respect to the former point it is
submitted that, to preserve the independence of the IGD’s office, no person who is serving or has
served with the NZDF should be eligible for appointment as IGD or Deputy IGD.

Chapter 6: Administrative procedures

Do you have any feedback on the appropriateness and/or adequacy of the administrative

procedures set out on pages 26-28?

Question
6

| broadly agree with the “Administrative procedures” outlined in paragraph 99 onfpages 26-28 of
the TCD, but make the following comments:

With respect to “Consultation” on the draft terms of reference for sthe™@&D’s own-motion
investigations, care should be taken that the proposal that the ChiefNof Defence Force and
Secretary of Defence be able to “correct any factual inaccuracigs=orWgrovide any other relevant
information” is not interpreted in a way that allows them to sub¥eft the investigation the IGD
intends to undertake. That is to say, any “correction of factual inac€tracies” of provision of “other
relevant information” must not prejudice the determinatien of facts thatthe™&D’s investigation
is seeking to establish or to dissuade the IGD from progéedingiwith ansinvestigation where he or
she believes there are reasonable grounds to investjgate.

With respect to the “Formal notification” of thedGD’s’own-motianifivestigations (page 26), it is
not clear why five working days’ notice is sequired. It is,sulpfitted that provision be made for
urgent IGD investigations to commence wrth ashorter fioticé\period.

With respect to “Consultation” on thé draft terms of ‘reference of the IGD’s own-motion
assessments (page 27), | would=ge-iterate the” peifts made above regarding own-motion
investigations.

With respect to the “Formal'ngtification” of the 1GD’s own-motion assessments (page 27), | repeat
the points made above regarding the fotmalfotification of own-motion investigations.

With respect to “On:refierral investigatiehs and assessments” (page 28), it should be made clear
in the legislation or legislative qprineiples that nothing in this section precludes the IGD from
commencing afh own-motioninvestigation. For example, if there were disagreement between the
Chief of Defghge Force agththe IGD as to the terms of reference of an on-referral request (for
instancé, awhere the 16D felt the proposed terms of reference were unduly restrictive), the IGD
would/retain the alilitp» to commence an own-motion investigation with his own terms of
reference.

Othercomments/feedback

[Insert response here]






